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Case No. X88-01550F

JAMES H. COSSITT, Trusteep|iquff
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JUDGMENT

&1 This proceeding having come on tor trial or hearing before the court. the Honorable wiliiam L. Edmonds
United States Bankruptcy Judge, presiding, and

the issues having been duly.tried or heard and a decision having been rendered,

[OR]

(O The issues of this proceeding having been duly considered by the Honorable. William L. Edmonds |
United States Bankruptcy Judge, and a decision

having been'reached without trial or hearing,

IT IS ORDERED AND ADJUDGED:

that the transfer by Fort Dodge Creamery Company to First American
State Bank of €17,791.66 is avoided. Trustee James H. Cossitt
shall recover from First American State Bank the sum of
$17,791.66. The trustee shall recover his costs.
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UNITED STATES BANKRUPTCY COURT  NOATHERNDISTRICTOF (0

FOR THE NORTHERN DISTRICT OF IOWA

OCT 111990
BARBARA A EVERLY. CLERX
IN RE:
FORT DODGE CREAMERY COMPANY, ) Chapter 7
Debtor. ) Bankruptcy No. X88-01550F

JAMES H. COSSITT,

Plaintiff,
Adversary No. X89-0213F

vs.

FIRST AMERICAN STATE BANK,

Defendant.
MEMORANDUM OF DECISION AND ORDER

Plaintiff, Trustee James H. Cossitt (COSSITT), seeks the
return of a post-petition payment made by debtor to First Ameri-
can State Bank (BANK). Trial was held June 13, 1990 in Fort
Dodge, Iowa. The court now issues this Memorandum of Decision
which includes findings of fact and conclusions of law as
required by Bankr. R. 7052. This is a core proceeding under
28 U.S.C. § 157(b) (2) (E).

Fort Dodge Creamery Company (FDCC) was engaged in the
manufacture and sale of ice cream products. It ceased regular
operations in December, 1987. 1In 1988, it proceeded to wind down
corpofate affairs by selling previously manufactured products and
by selling machinery, equipment and other corporate assets. An
involuntary chapter 7 case was commenced against FDCC on October

11, 1988. An order for relief was entered under chapter 7 on

February 8, 1989.



AO 72ZA
(Rev. 8/82)

FDCC was a borrower of the Bank. On the day the involuntary
petition was filed, FDCC was indebted to the Bank for
$312,891.00. This figure included $300,000.00 in principal debt
and $12,891.00 in accrued interest. The Bank officer primarily
responsible for the oversight of the FDCC loan was Ivan Richard-
son, Jr. He dealt primarily with Bob Loomis, a shareholder and
officer of the corporation. T.oomis told Richardson that he was
going to M"pare down" the Creamery's operation--~that collateral
would be sold and the proceeds would be applied to the company's
debt to the Bank. The Bank consented to this arrangement because
it believed that Loomis could obtain better prices for the Bank's
collateral than the Bank could obtain at a general auction.
Richardson consented generally to the sale of collateral and
specifically to the sale of motor vehicles.

The Bank's ccdllateral included: inventory, accounts receiv-
able, contract rights, general intangibles, furniture, fixtures,
machinery and equipment. FDCC had granted the Bank its security
interest in February, 1985. The security agreement (defendant's
Exhibit A) provided that the security interest would also attach
to after-acquired property. The Bank perfected its security
interest by filing a financing statement with the Iowa Secretary
of State on February 14, 1985. The financing statement described

the following collateral:

{A]Jll inventory, accounts receivable, contract rights,
general intangibles, furniture, machinery, and equip-
ment now owhed and hereafter acquired including all
replacements, substitutions, additions thereto, and
proceeds therefrom.



On the same date, Bank filed a financing statement covering
fixtures with the Webster County, Iowa Recorder.

FDCC liquidated company vehicles, machinery and equipment,
supplies, accounts and other property. The liquidation had begun
as early as May 3, 1988. All money from collection of accounts
and the liquidation of assets was placed in FDCC's checking
account at the Bank. The balance of the account on July 29, 1988
was $14,517.53. Most of the money deposited in the account in
May, June and July of 1988 was from the sale or recovery of
property in which the Bank held a perfected security interest.
This property included accounts, machinery and equipment, inven-
tory, and general intangibles. The general intangibles included

tax refunds. In re American Home Furnishings Corp., 48 B.R. 905,

908 (Bankr. Wash. 1985). FDCC received tax refunds totaling
$10,937.30 during June and July 1988. It was unclear from the
evidence whether the Bank had a perfected security interest in
certain motor vehicles sold in June, 1988.

On August 1, 1988, FDCC deposited $54,020.00 in its bank
account. This money was the proceeds of a settlement between
FDCC and the company which licensed the manufacture of Eskimo
Pies. That company apparently had cancelled FDCC's right to
manufacture and sell Eskimo Pies, and a dispute arose over
whether it had to repurchase from FDCC unused supplies and
inventory. A& settlement resulted in the purchase by the Eskimo
Pie company of FDCC's inventory relating to that product. The

settlement required a resale of goods and thus resulted in an
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"account" within the meaning of Iowa Code § 554.9106. The cash
from the collection of that account was proceeds under Iowa Code
§ 554.9306(1).

A $3,590.00 deposit was made into the account on August 15,
1988. The entire amount resulted from the sale of FDCC equipment
in which the Bank had a perfected security interest. FDCC made
an $8,610.00 deposit on September 1, 1988. This included a
$10.00 refund from the Iowa Secretary of State, $600.00 collected
from an account debtor, and $8,000.00 from the sale of equipment.
A $750.00 deposit was made on September 14, 1988 resulting from
the collection of a $500.00 account and the sale of equipment for
$250.00. On September 19, 1988, $3,247.00 was deposited in the
checking account. It resulted from the sale of equipment.
Equipment was also sold on September 30, and the proceeds,
$1,884.00, were deposited in the account.

The next series of deposits was made after the filing of the
involuntary petition. On September 27, 1988, $4,855.71 was
deposited. This included a deposit of $618.41 for reimbursement
by Rosedale Farms, Inc., a related company, for FDCC's payment of
Rosedale's employee benefits. This payment was a general intan-
gible under Iowa Code § 554.9106. The $4,237.00 balance of the
September 27 deposit resulted from FDCC's receipt of the cash
value of life insurance owned by the company on Allen or Bob
Loomis. The Bank had no assignment from FDCC of any rights under

these insurance policies. 1It, therefore, had no security inter-



est in this asset. Petty v. Mutual Benefit Life Ins. Co., 235

Iowa 455, 15 N.W.2d 613, 617 (1944).

A deposit of $639.51 was made on October 28, 1988 as a
result of the collection of an account. Four more deposits were
made through the end of December, 1988, all resulting from the
sale of equipment in which the Bank had a perfected security

interest. The deposits were as follows:

Date Amount
November 11, 1988 $ 2,615.00
November 14, 1988 1,382.50
December 12, 1988 8,103.75
December 27, 1988 3,032.90

On November 28, 1988, FDCC issued its check no. 4285 to the
Bank in the amount of $17,791.66. This was to be applied to
interest on the Creamery's indebtedness. The check was negotia-
ted by the Bank and cleared the debtor's account on December 30,
1988. The Bank had not cashed the check immediately upon receipt
because Bob Loomis had delivered it to the Bank conditionally.
Loomis had been seeking renewal of the FDCC note. He directed
that the check not be cashed if the note were not renewed. ©On
December 9, 1988, Richardson wrote Bob Loomis that the loan would
not be renewed. Richardson asked Loomis' authorization to apply
the check. Sometime between December 9, 1988 and December 30,
1988 Loomis orally gave his permission to Richardson permitting
the Bank to negotiate the check. The Bank applied the check to

accrued interest through November 28, 1988. 1In exchange for the

AQ TEA
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payment, the Bank agreed not to call the loan at that time. The
Bank would allow FDCC additional time to liquidate assets.

Cossitt seeks recovery of the post-petition payment. The
recovery of post-petition transfers is governed by 11 U.S.C. §
549. Under this Code section, the trustee may avoid (1) a
transfer (2) of property of the estate (3) which is made after
the commencement of the case and (4) that is authorized only
under § 303(f) or § 542(c) of the Code or that is not authorized
under the Code or by the court. 11 U.S.C. § 549(a), In re
Watson, 65 B.R. 9, 11 (Bankr. C.D. Ill. 1986).

Section 303(f) of the Code permits a debtor in an involun-
tary case, notwithstanding § 363, to operate his business and to
continue to use, acquire, or dispose of property. This authority
continues until the order for relief enters, or until the court
otherwise orders. Section 542(c) deals with transfers of prop-
erty of the estate by third parties without actual notice or
actual knowledge of commencement of the case. It is not appli-
cable in this case.

The power of the trustee to aveoid a transfer under § 549(a)
is limiteq by its subsections (b) and (c). These exceptions are

narrow ones. 222 Liberty Associates v. Philadelphia Electric Co.

(In re 222 Liberty Associates), 94 B.R. 381, 384 (Bankr. E.D. Pa.

1988) rev'd. on other grounds, 110 B.R. 686 (E.D. Pa. 1989).

Subsection (c) deals with transfers of real property and is not
applicable in this case. Subsection (b) discusses a transfer

exempt from avoidance:



In an involuntary case, a transfer made after the
commencement of such case but before the order for
relief to the extent any value, including services, but
not including satisfaction or securing of a debt that
arose before the commencement of the case, is given
after the commencement of the case in exchange for such
transfer, notwithstanding any notice or knowledge of
the case that the transferee has.

subsection (b) therefore excepts from the trustee's avoid-
ance power, transfers made after the commencement of an involun-
tary case but before the entry of an order for relief to the
extent of value exchanged after the commencement of the case.
Satisfaction of pre-petition debt, therefore, is not within the

exception. Swmith v. Mark Twain Nat. Bank, 805 T.2d 278, 292 (8th

Cir. 1986).
It is undisputed that the debtor's payment to the Bank was a

transfer which was accomplished after the commencement of the
involuntary case but before the entry of the order for relief.

The initial dispute between the parties is whether the
transfer involved property of the estate. The Bank contends it
did not because the property liquidated and the resulting pro-
ceeds were fully encumbered. The court rejects this argument.
The definition of property of the estate is broad. It includes
all legal or equitable interests of the debtor in property as of
the commencement of the case. 11 U.S.C. § 541(a)(l). This

includes encumbered property. In re W. L. Mead, Inc., 42 B.R.

57, 59 (Bankr. N.D. Ohio 1984). Thus the proceeds of debtor's
property turned over to the Bank after the commencement of the

case was property of the estate at the time of the transfer.

AD 72A
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The transfer was authorized by 11 U.S.C. § 303(f) which
permits the debtor up until the entry of an order for relief to
operate its business and to dispose of its property. This
authority is given notwithstanding § 363 of the Code which
permits a trustee to sell property of the estate, other than in
the ordinary course of business, only after notice and hearing.
11 U.S.C. § 363(b)(1). Debtor's ligquidation of its assets and
payment to the Bank were not in the ordinary course of its busi-
ness, and were therefore not authorized under 11 U.S.C. § 363.
Even though the payment may have included post-petition interest,
the payment would still not be in the ordinary course of busi-

ness. In re J. T. L., Inc., 36 B.R. 860, 862 (Bankr. E.D. Mo.

1984). The transfer to the Bank was in partial satisfaction of
pre-petition debt and was not authorized by the court.
The court, therefore, concludes that unless the exception of

§ 549(b) is applicable, the trustee is entitled‘to avoid FDCC's
payment to the Bank. The Bank contends that it gave value for
the payment and thus the payment is immune from the trustee's
avoiding power. Section 549 (b) does protect the transfer from
avoidance to the extent of any value given in exchange for such

transfer after the commencement of the case. In_re Brooklyn

Overall Co., Inc., 57 B.R. 999, 1002 (Bankr. E.D. N.Y. 1986).

The Bank asserts that the value exchanged was its forbear-
ance from demanding full payment of the note or seeking its
collection on and after its due date of November 28, 1988. The

Bank's forbearance from collection of its note would not be

AD TIA
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considered “new value" under § 547(a) (2), dealing with prefer-

ences. American Bank of Martin Countv v. Leasing Service Corp.

(In re Air Conditioning, Inc. of Stewart), 845 F.2d 293, 298

(11th cir. 1988) cert. denied, 488 U.S. 993 (1988); In the Matter

of Installation Services, Inc., 101 B.R. 282, 285 (Bankr. N.D.

Ala. 1989); Charisma Investment Co., N.V. v. Air Florida_ System,

Inc., 68 B.R. 596, 601 (S.D. Fla. 1986) aff'd., 841 F.2d 1082
(1988) .

Section 549 (b) does not completely define "value" but it
does indicate that "value" includes services but does not include
satisfaction or securing of a debt that arose before the com-
mencement of a case. Section 549(b) is intended to protect
contemporaneous exchanges for value to permit continued operation
of the business during the "gap" period. It is not intended to
protect post-commencement payment of pre-petition debt. The
court, therefore, concludes that the Bank's agreement to postpone
demand or collection on the promissory note was not "value"
within the meaning of 11 U.S.C. § 549(b).

The Bank claims that the transfer 1is protected from the
trustee's avoiding powers under § 549 because the payment was
made from proceeds of debtor's property in which the Bank held a
perfected security interest. The trustee counters this conten-
tion with the assertion that the Bank's perfected security inter-
est in the proceeds was lost when debtor commingled the proceeds
of the Bank's collateral with other monies. For this proposi-

tion, trustee cites Iowa Code § 554.9306(4)(d). This section of
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the Uniform Commercial Code as adopted in Iowa provides that in
the event of insolvency proceedings instituted against a debtor,

[a] secured party with a perfected security interest in
proceeds has a perfected security interest only in the

following proceeds:

*x % %

(d) in all cash and deposit accounts of the debtor,
in which proceeds have been commingled with other
funds, but the perfected security interest under this

paragraph "d" is

(i) subject to any right of setoff; and

(ii) limited to an amount not greater than the
amount of any cash proceeds received by the debtor
within ten days before the institution of the insol-
vency proceedings. .

On October 11, 1988, the date of the commencement of the
involuntary case, FDCC had $50,953.88 in its checking account.
After the commencement of the case, FDCC made six deposits to the
account; totaling $20,629.37. All of these deposits, save one,
resulted from the liquidation of debtor's property which was
secured to the Bank. The only assets liquidated in which the
Bank did not hold a perfected security interest were the life
insurance policies. The liquidation of the cash value after
payment of policy loans resulted in a $4,237.30 deposit on
October 27, 1988.

There is no question that after the commencement of the case
debtor commingled proceeds from the sales of collateral with
proceeds of property not pledged to Bank. The court believes,
however, that this may be irrelevant to the Bank's ability to

identify these proceeds under the Uniform Commercial Code.

10
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Commingling of proceeds is not fatal to the tracing of a security
interest where there has been no insolvency proceeding. Coachmen

Industries, Inc. v. Security Trust & Savings Bank of Shenandoah,

329 N.W.2d 648, 650 (Iowa 1983), citing Michigan Nat. Bank v.

Flowers Mobile Home Sales, Inc., 26 N.C. 690, 217 S.E.2d 108, 17

U.C.C. Reporting Service 861 (1975).

The elimination of a secured creditor's ability to trace and
therefore to identify the proceeds as proceeds of his collateral
is affected by the filing of an insolvency proceeding. Iowa Code
§ 554.9306(4). That Code section may not apply to proceeds
received and commingled after the filing of the case. By its
liquidation of collateral after the commencement of bankruptcy,
FDCC obtained and deposited in its account $16,392.07. Tracing
principals might allow the Bank to show that the money paid to it
included such proceeds. It is less clear whether the money in
the account on the date of commencement of the case included
commingled proceeds. The court does not consider that post-
petition commingling of proceeds and its effect on the Bank's
security interest was adequately addressed by the parties. Nor
does the court believe that there was sufficient evidence intro-
duced to permit a determination of whether at the time of bank-
ruptcy the hank account contained commingled proceeds. The
court; however, need not decide the effect of commingling at this
time. That the post-petition payment might have been made from
the proceeds of liquidation of the transferee's collateral is not

a defense to the trustee's avoidance power under § 549(a). See

11
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Davis v. Valley Federal Savings & Loan (In re Wilson), 52 B.R.

639 (Bankr. E.D. Tenn. 1985); but see Dave Noake, Inc. V.

Harold's Garage, Inc. (In re Dave Noake, Inc.), 45 B.R. 555

{Bankr. D. Vt. 1984).

Although § 549 (b) does not provide an exception to the
turnover merely because the property transferred may have been
encumbered by the transferee, the return of the money to the
trustee does not in and of itself avoid the Bank's avoidable lien
on the funds. To the extent that the money can be shown to be
identifiable cash proceeds of the Bank's collateral, the Bank's

security interest in it continues.

SUMMARY

FDCC's transfer to the Bank of $17,791.66 on December 30,
1988 may be avoided under 11 U.S.C. § 549(a) as a post-petition
transfer authorized only under § 303(f) of the Code and as a
transfer not authorized under Title 11 or by the court. The
transfer is not excepted from avoidance under § 549(b) because of
the Bank's forbearance in demanding or collecting payment on the
note. A security interest in the transferred property, even if
proven, is not a defense to the turnover under § 549(a).

Any security interest of the Bank in the monies returned to
the trustee will continue to exist, absent a determination that
such security interest is subject to the trustee's "strong arm
powers" under § 544, or is avoided under the trustee's other

powers.

12
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ORDER
Judgment shall enter that the transfer by Fort Dodge Cream-
ery Company to First American State Bank of $17,791.66 is
avoided. James H. Cossitt shall recover from First American

State Bank the sum of $17,791.66. The trustee shall recover his

costs.

. R
SO ORDERED ON THIS (' DAY OF OCTOBER, 1990.

William L. Edmonds, Bankruptcy Judge

cc: James H. Cossitt,
Plaintiff/Trustee

Neven Mulholland,
Atty. for Defendant

U. S. Trustee

on 10/// /90, ;ﬁv

13
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BARRAR, o
NORTHERN ___District of “ EVERLY. 01y
In re Bankruptcy Case No. X-88-01550F
FORT DODGE CREAMERY COMPANY Debtor
JAMES H. COSSITT Plaintiff
» V. Adversary Proceeding No.
b}
2 FIRST AMERICAN STATE BANK Defendant ¥-89-0213F
3
; BILL OF COSTS
n' Notice is given that the following Bill of Costs will be presented to the bankruptcy clerk at the following place and time:
2 Address Room
- Clerk of Bankruptcy Court
3 g 0 8 ghe %gtgzgr , 425 Second St. SE Date and Time 5
oX : 4
_?: Cedar Rapids, IA 52407 Xov.5 179
::) Judgment was entered in the above entitled action on 10-11-90 against __First American State Bank
3 (date) (date)
g The clerk of the bankruptcy court is requested to tax the following as costs:
. Feesof theclerk .. FAling £@€. ... .o ittt $ 120.00
2 Q Fees for service of summons and cOMPIAINE .. .........ouvuilonniiiititieaeae $ 6.00
= o Fees of the court reporter for any and all part of the transcript necessarily obtained for use in
g . : G GBS« v v e e e e eeensnseaneanacsnasososeosssaseasssanasnnsenanssassnaoseansncsn- $
g OFees and disbursements fOr Printing . .....c..ueieiiiiriiereniaranaraeorecseiaaacaeanans $ 5000
~Fees for witnesses (itemized ON TEVETSE) . .. v ivtviei i ererieiaaanarnieitncnacaeanasans $__24:_00___
m ees for exemplifications and copies of papers necessarily obtained for use in thiscase ........ b :
O Docket feesunder 28 U.S.C. § 1923 .. .iiiiiiiniiiiiiiiiietiieteannaesoncsetonnnaaaanns $
P % sts incident to taking of depositions .................... fesseaetatnatiatraetanatasans $
;1' M _ Costs as shown on Mandate of appellatecourt ................... e eteeenerereeeeeeaanns $
) “ﬁ uOther costs [Please itemize] $
J KO-
4 % $
z { = TOTAL g 210.00
@94 _ DECLARATION
ENQ 1, attorney for James H. Cossitt declare under penalties of perjury that the
RN (name of party)
EEACRS foregoing costs are correct and were necessanly incurred in this action, that the services for which fees have been charged were

actually and necessarily performed, and that a copy of this Bill of Costs was mailed this day with postage fully prepaid to:

Name and Address of Judgment Debtor

First American State Bank
% Neven J. Mulholland, Esq.
P.O. Box 1396

Fort Dodge, Iowa 50501

V74

P
Oapber 25, /790 /ﬁ'/m/ 7 Lt

Date P / Signature of Attorney

—
COSTS ARE TAXED IN THE FOLLOWING AMOUNT AND INCLUDED IN THE JUDGMENT: $

Recorded Vol II
Clerk of the Bankrupicy Court Page 240

By:
Date Deputy Clerk
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WITNESS FEES (computation, cf. 28 U.S.C. 1821 for statutory fees)
ATTENDANCE SUBSISTENCE MILEAGE
NAME AND RESIDENCE Total Total Total e

Days Cost Days Cost Miles Cost
Jean Purkapile 1 30.00 30.00
Palau Park, #3
Fort Dodge, Iowa
Webster County Sheriff 30.00
Service for Purkapile

TOTAL 60.00
NOTICE

Section 1924, Title 28, U.S. Code provides:

“Before any bill of costs is taxed, the party claiming any item of cost or disbursement shall attach thereto an affidavit,
made by himself or by his duly authorized attorney or agent having knowledge of the facts, that such item is correct and has
been necessarily incurred in the case and that the services for which fees have been charged were actually and necessarily
performed.”

Section 1920 of Title 28 reads in part as follows:
“A bill of costs shall be filed in the case and, upon allowance, included in the judgment or decree.”

The Bankruptcy Rules contain the following provisions:
Bankruptcy Rule 7054(b)

“COSTS. The court may allow costs to the prevailing party except when a statute of the United States or these rules
otherwise provides. Costs against the United States, its officers and agencies shall be imposed only to the extent permitted
by law. Costs may be taxed by the clerk on one day's notice; on motion served within five days thereafter, the action of the
clerk may be reviewed by the court.”

Bankruptcy Rule 9006(f)

“ADDITIONAL TIME AFTER SERVICE BY MAIL. Whenthere is a right or requirement to do some act or undertake some
proceeding within a prescribed period after service of a notice or other paper and the notice or paper other than process is
served by mail, three days shall be added to the prescribed period.”

Bankruptcy Rule 9021(a) (in part)
“Entry of the judgment shall not be delayed for the taxing of costs.”
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Copy mailed 11/6/90 to
U.s. Trustee

actually and necessarily performed, and that a copy of this Bill of Costs was mailed this day with postage fully prepaid to:

Name and Address of Judgment Debtor
First American State Bank
% Neven J. Mulholland, Esq.
P.0O. Box 1396

Fort Dodge, Iowa 50501
ysi pra
ochbe 25,90 ey F Lewst
Date / Signature of Attorney

T
COSTS ARE TAXED IN THE FOLLOWING AMOUNT AND INCLYDED IN THE JUPG

D ortrnder é /750

Date

Dapwty-Clerk



TR,
UNITED STATES BANKRUPTCY COURT MA A
NORTHERN DISTRICT OF IOWA Y2p 1992
BARBA
IN RE: CHAPTER 7 RAAMRLKCLEHK

CASE NO. ¥X88-01550F
FORT DODGE CREAMERY COMPANY,

Debtor.

JAMES H. COSSITT, Trustee, ADVERSARY NO. X89-0213F
Plaintiff,
V.

COMPLETE SATISFACTION
OF JUDGMENT

FIRST AMERICAN STATE BANK,

S e N o e e e e e e e S o

Defendant.

COMES NOW Wesley B. Huisinga, United States Trustee and

Successor Chapter 7 Trustee of the above-captioned bankruptcy

estate, and hereby acknowledges complete satisfaction of the

judgment entered against the Defendant, First American State Bank,
in the above-captioned adversary proceeding on October 11, 1990.

The undersigned hereby directs the Clerk of Court to enter

this satisfaction of judgment on his records.

Dated this o0 day of %j‘/
7/

Wes1EY B. sifiga 4
United St s Trustee and
successo hapter 7 Trustee
ID #76543

Suite 675, The Center

425 second Street S.E.
Cedar Rapids, IA 52401

(319)-364-2211

Notarization attached Copy nanded to fecevded -
on date filed ot

fw?paqﬁ



STATE OF IOWA
S8
COUNTY OF LINN

on this 02¢ﬂﬁ day of /9705j , 1992, before me, the
undersigned, a Notary Public in fand for the State of Iowa,
personally appeared Wesley B. Huisinga, to me known to be the
identical person named in and who executed the above and foregoing
instrument and acknowledged that he executed the same as his
voluntary act and deed, and the voluntary act and deed of the

Plaintiff herein.

NOTARY PUBLIC IN AND FOR
THE STATE OF IOWA
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—BARBARA#-
EVEMLY, ctenx
EDWARD J. KREZEK and Chapter 7 :
CINDY L. KREZEK :
Debtors Case No.Lz89-00214C
UNITED STATES OF Plaintiff
AMERICA ainti
EDWARD J. KREZEK and
CINDY L. KREZEK, Defendant Adversary Procccding'No ‘L-89-0131C
JUDGMENT

[ This proceeding having come on tor trial or hearing before the court, the Honorable Michael J. Melloy

. United States. Bankruptcy Judge, presiding, and
the issues having been duly tried or heard and a decision havmg been rendered, picy Jucee. p g

[OR]

BX The issucs of this proccerding having been duly considered by the Honorable Michael J. Melloy

) . United States Bankruptcy Judge, and a decision
having been reached without trial or hearing,

IT IS ORDERED AND ADJUDGED: The defendants agree to entry of judgment.

Plaintiff shall recover from the defendants the sum of $10 000 plus
interest and costs as allowed by Law.

IT IS FURTHER ORDERED pursuant to the provisions set out in the
consent judgment the plaintiff agrees to accept payments totalling
$5,000.00 in full salisfaction of this judgment.

Copy to

U.S. Trustee;

Michael Dunbar, Trustee;

Barton Schwieger, Atty for Defendants;

U.S. Attorney;. for plaintiff RECORDED: Vol II
this October 4, 1990 mg Page 239

BARBARA A. EVERLY

Clerk of Bankrupscy Court

[Seal of the Ij S. Bankruptcy Caourt]

. October 4, 1990
Date of issuance: By: o

npnrtr\"('lorlr
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IN RE: ) CHAPTER 7 hBA"A‘LEVEnLY'CLERK
EDWARD J. KREZEK and ) BANKRUPTCY NO. L-89-00214C
CINDY L. KREZEK, g
Debtors. )
)
UNITED STATES OF AMERICA ) ADVERSARY NO. L-89-0131C
Plaintiff, )
)
VS. )
)
EDWARD J. KREZEK and )
CINDY L. KREZEK, ) CONSENT JUDGMENT
)
)
De fendants. )

Plaintiff, the United States of America, having filed its
Complaint herein, and the Defendants, having consented to the
making and entry of this judgment without trial, hereby agree as
follows:

1. This Court has jurisdiction over the subject matte} of
this 1litigation and over all parties thereto. The Complaint
filed herein states a claim upon which relief can be granted.

2. The Defendants hereby acknowledge and accept service of
the Complaint herein.

3. The Defendants agree to entry of Judgment against them
in the sum of $10,000, plus interest and costs as allowed by Taw.

4, The United States of America agrees to accept payments
totalling $5,000.00 1in full satisfaction of this judgement as
follows: . The Defendants shall pay the total sum of $5,000 1in
monthly instaliments of $100.00 beginning September 30, 1990, for
50 months. Payments shall be sent by Defendants to the United
States Attorney, Financial Litigation Unit, The Center, Suite

950, 425 2nd St., S.E., Cedar Rapids, Towa 52401.



5. The parties agree that in the event of a default on any
monthly payment as set forth in Paragraph 4 above, the United
States of America shall be entitled to collect from the
Defendants the full amount of the judgment as entered by this
Court, unless otherwise agreed inewriting between the Defendants
and the United States Attorney after full discliosure of the
Defendants and consideration by the U.S. Attorney's 0ffice.

6. If the Defendants are having financial difficulty and.
are unable to make the monthly payments, they shall so inform the
U.S. Attorney's O0ffice .of the reason and when payments can again
be made. The U.S. Attorney's 0ffice shall not be unreasonable in
it insisting upon payments if such hardship arises.

7. The parties further agree that upon completion by the
Defendants of the payments as set forth herein or upon payment in
full of $5,000, the United States of America shall release the
judgment entered by this Court and shall consider the entire debt
paid in full.

8. This Consent Judgment shall be recorded among the
records of the District Court in the county of residence of the
Defendants, and all other jurisdictions where it is determined by
the United States that the Defendants own real or personal
property.

9. The Defendants shall keep the United States currently
informed in writing of any material change in their financial
situtation or ability to pay, and of any change in employment,
place of residence or telephone number. Defendants shall provide
such information to the United States Attorney, Financial
Litigation Unit, The Center, Suite 950, 425 2nd St. S.E., Cedar

Rapids, Iowa 52401.



10. The Defendants shall provide the United States Attorney
with current, accurate evidence of their assets, income and
expenditures (including, but not limited to, their Federal income
tax vreturns) within fifteen (15) days of the date of a request
for such information by the Uniteg States Attorney or a written
statement from their tax preparer that said Federal 1income tax

returns are not presently done or available.

Respectfully submitted

CHARLES W. LARSON

Uniteiaifates ttovney
By . ;// -
Krigtin ToAvstad Dayvis

Asgistant U.S. Atto y

425 Second St., SE, Suite 950
Cedar Rapids, IA 52401

(319) 363-6333

AND

Barton L. Schwieger
Attorney for Debtors
P.0. Box 535
Waterloo, IA 50704
(319) 234-4332

The Defendants hereby consent to the entry of Judgment as set
forth herein.

Dated this ﬁO day of August, 1990.

gzt J G s, it MeoyiC

Edward J. Krezek C1ndy L. Krézek J

Copy handed to
filing attorney
on date fiiad



