UNITLD STATES BANKRUPTCY _OURT

NORTHERN DISTRICT OF IOWA .
U.S. BANKRUPTCY COURT X

WESTERN DIVISION NORTHERN "= ~310T OF IOWA
In re: NOV 081999
BRIAN J. MASSEY, ) Chaptegar#@ara A EVERLY, CLERK
)

Debtor. )
---------------------------------- Bankruptcy No. 94-51561XS
STEPHANIE TORBERT,

Plaintiff,

vs.

Adversary No. 95-5066XS

BRIAN J. MASSEY,

Defendant.

JUDGMENT

This proceeding having come ouvn for hearing before the court, the
Honorable William L. Edmonds, United States Bankruptcy Judge,
presiding, and the issues having been duly heard and a decision
having been rendered,

IT IS ORDERED AND ADJUDGED: that Stephanie Torbert shall recover
from Brian J. Massey the sum of $979.88. Such judgment is
excepted from the discharge of Brian J. Massey under 11 U.S.C. §
523(a) (2) (A). Costs are taxed to defendant. Plaintiff's
requests for attorney's fees is denied.
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BARBARA A. EVERLY
Clerk of Bankruptcy Court

By

x Deputy Clerk
[Seal of the U.S. Bankruptcy Court]
Date of Issuance: November & , 1995
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IN THE UNITED STATES BANKRUPTCY COURT TSy COURT
WP
FOR THE NORTHERN DISTRICT OF IOWA rggﬁ@gﬁwrmwﬁopmjg
WESTERN DIVISION
tov 081995

ChapterBARBARAA EVERLY. TLERK

IN RE:

BRIAN J. MASSEY,

---------------------------------- Bankruptcy No. 94-51561XS
STEPHANIE TORBERT,

Plaintiff,

vSs. Adversary No. 95-5066XS

BRIAN J. MASSEY,

Defendant.

ORDER RE: MOTION FOR DEFAULT JUDGMENT

The matter before the court is plaintiff’s motion for
default judgment supported by affidavits. Telephonic hearing was
held October 27, 1995. Steven C. Kohl, Esg. appeared for the
plaintiff. This is a core proceeding under 11 U.S.C.

§ 157(b) (2) (I).

Stephanie Torbert filed her complaint on April 7, 1995
seeking a determination that debtor Brian J. Massey’s debt to her
is nondischargeable for fraud under 11 U.S.C. § 523(a)(2)(A) and
seeking judgment for $1,000.00. Torbert obtained personal
service of the summons and notice on August 1, 1995. Massey has
not responded to the summons and complaint by answer or motion.
Any objection to untimely service of the summons is, therefore,
waived. Fed.R.Bankr.P. 7012(b), incorporating Fed.R.Civ.P.

12(h) (1) .

Torbert, by her attorney, has filed proof of service and
affidavits showing that Massey is not a member of the armed
services of the United States, is not an infant or incompetent

person, and as to the amount due. Her attorney has filed also an



affidavit in support of her request that legal fees and expenses
be awarded.

The court finds and concludes that Brian J. Massey is not
an infant or incompetent person and is not in the military
service. Brian J. Massey is in default for failing to move or
plead, and plaintiff Stephanie Torbert is entitled to judgment.
Based upon plaintiff’s verification of account, Brian J. Massey
is indebted to her in the sum of $979.88 and judgment in her
favor for that amount shall enter. The judgment is
nondischargeable under 11 U.S.C. § 523(a)(2)(A).

Plaintiff requests the award of attorney fees. She has not
submitted a contractual agreement with Massey which would support

such an award. Luce v. First Equipment Leasing Corp. (Matter of

Luce), 960 F.2d 1277, 1286 (5th Cir. 1992); Jennen v. Hunter (In
re Hunter), 771 F.2d 1126, 1131 (8th Cir. 1985). The request for
attorney’s fees is denied. Costs, however, will be taxed to
defendant.

IT IS ORDERED that plaintiff’s motion for default judgment
is granted. Judgment shall enter that Stephanie Torbert shall
recover from Brian J. Massey the sum of $979.88. Such judgment
is excepted from the discharge of Brian J. Massey under 11 U.S.C.
§ 523(a) (2) (A). Costs are taxed to defendant. Plaintiff’s
requests for attorney’s fees is denied.

SO ORDERED THIS gé*‘ DAY OF NOVEMBER 1995.

LMD

William L. Edmonds, Chief Bankruptcy Judge

I certify that on //-&-93 I mailed a copy of this order by
U.S. mail to: Steven Kohl, Debtor and U. S. Trustee.éf
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Trustee this 11/28/95

Steven Kohid and U.S.

Copy to Brian Massey,

FILED

&. BANKRUPTCY COURT
m;’man DISTRICT OF IOWA
‘i 263 )
(1/88) - e .. _ - ,
Wnited States Bankeuptcy Couet  vov 1789
Northern District of ___Iowa BARBARA A. EVERLY, CUERK
In re Bankruptcy Case No. 94-51561XS
BRIAN J. MASSEY Debtor
STEPHANIE TORBERT Plaintiff
vs Adversary Proceeding No. 95-5066XS
BRIAN J. MASSEY ~ Defendant
BILL OF COSTS
Notice is given that the following Bill of Costs will be ‘;';’réscnted to the bankruptcy clerk at the following place and time:
| Address 00 mhe canter, 425 Second St.SE |F°™ 300
P. O. Box 74890 -
R 139 Date and Time
i IA 52407
Cedar Rapids, 11/28/95 at | 11:00 A.M.
Judgment was entered in the above entitled actionon ___11/8795 against __Brian J. Massey
(date) (date)
The clerk of the bankruptcy court is requested to tax the following as costs:
Fees Of the CIETK - .o v v e ettt et e ettt e et et e eaes e e e e tia s e e asacaaesnaaannes $.120.00
Fees for service of summonsandcomplaint ...........oiiiiiiiii i iiiiaiiiaiiiiiiiiiaes s_11.75
Fees of the court reporter for any and all part of the transcript necessarily obtained for use in

B A8 . v i vttt ee s inenenseeosonessacosessnssnassssnssssosssacstatocasnsnssassss 5
Fees and disbursements for printing ............iiuiiieiieiiiiieieaiiaeieiieianainnns $
Fees for witnesses (itemized On TeVerSE) . .. .. vuuuiiiieteiantennnranaccsaartessnnrssnnnen $
Fees for exemplifications and copies of papers necessarily obtained for use in thiscase ........ $
Docket feesunder 28 U.S.C. § 1923 . ... . i iiiiiiiiiiiieiitrennnanaseessrnsoanasnnnns s
Costs incident to taking of depositions .........coviiiriiiniieineieiitiettiiiaiiaeaaans M

S
s
3
s
$

Costs as shown on Mandate of appellate Court .......ooevvinieennieiniinriniieaiaeans
Other costs {Please itemize]

TOTAL 131.75

-DECLARATION
I, attorney for Stephanie Torbert _declare under penalties of perjury that the
(name of party)
foregoing costs are correct and were necessarily incurred in this action, that the services for which fees have been charged were
actually and necessarily performed, and that a copy of this Bill of Costs was mailed this day with postage fully prepaid to:

Name and Address of Judgment Debtor
Brian J. Massey
3106 Jackson Street
Sioux City, IA 51104

e 1577 74

Date Steven C. “AohISignawre of
COSTS ARE TAXED IN THE FOLLOWING AMOUNT AND INCLUDED IN THE J

1143 /a5
] Dael

Clerk of thg Bank

Date Deputy Clerk

)‘%eov\(&c(l W
Poge o



B 263
(1/88)

WITNESS FEES (computation, cf. 28 U.S.C. 1821 for statutory fees)

ATTENDANCE SUBSISTENCE MILEAGE Total Cost
NAME AND RESIDENCE Total Total Total Each Witness
Days Cost Days Cost Miles Cost
I 4
* TOTAL
NOTICE
Section 1924, Title 28, U.S. Code provides: %

“Before any bill of costs is taxed, the party claiming any item of cost or disbursement shall attach thereto an affidavit,
made by himself or by his duly authorized attorney or agent having knowledge of tha facts, that such item is correct and has
been necessarily. incurred in the case and that the services for which fees have been charged were actually and necessarily

performed.” "’

Section 1920 of Title 28 reads in part as follows:
“A bill of costs shall be filed in the case and, upon allowance, included in the judgment or decree.”

The Bankruptcy Rules contain the following provisions:
Bankruptcy Rule 7054(b)

“COSTS. The court may allow costs to the prevailing party except when a statute of the United States or these rules
otherwise provides. Costs against the United States, its officers and agencies shall be imposed only to the extent permitted
by law. Costs may be taxed by the clerk on one day’s notice; on motion served within five days thereafter, the action of the
clerk may be reviewed by the court.”

Bankruptcy Rule 9006(f)

“"ADDITIONAL TIME AFTER SERVICE BY MAIL. Whenthere s a right or requirement to do some act or undertake some
proceeding within a prescribed period after service of a notice or other paper and the notlce or paper other than process is
served by mail, three days shall be added to the prescribed period.”

Bankruptcy Rule 9021(a) (in part)
“Entry of the judgment shall not be delayed for the taxing of costs.”

'YOU MUST CALE the Clerk at 319/362-9696;}0 obtaingajtime for, this to be set....

DO NOT SERVE; or ‘send to Clerk's Office; WITHITI‘e‘HAVINGOB'!L‘AJINEDADA’.EE&TDE

.. *Also, youraffidmt ~uast be attached.

.':'g-lﬂn.

—



UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF IOWA

IN RE: BRIAN J. MASSEY,
SS# 478-08-3169,
Debtor

CASE NO. 94-51561 XS
DATE FILED: 9/28/94
CHAPTER 7
STEPHANIE TORBERT,
Plaintiff ADV. PROC. NO.95-5066XS
Ve
BILL OF COSTS AFFIDAVIT
BRIAN J. MASSEY,
Defendant

L N R L - NP D N Y

STATE OF IOWA )
: SS.
COUNTY OF WOODBURY )

I, Steven C. Kohl, having been first duly sworn on
cath, depose and state that the costs 1listed in the
attached Bill of Costs are true and correct and were
necessarily incurred in this action. A copy of the Bill
of Costs with the attached Affidavit has been mailed this
date, November 15, 1995, first class postage paid, to

Brian J. Massey, the Plaintiff at his last known address,

3106 Jackson Street, Sioux City, Iowa 51104 with postage

=T (‘GZ/

STEVEN C. KOHL

fully prepaid thereon.

SUBSCRIBED AND SWORN TO before me by the said Steven

C. Kohl on this 15th day of November, 1995.

NOTARY PUBLIC IN AND. FOR THE
STATE OF IOWA



