CHAPTER 5--CREDITORS, THE DEBTOR, AND THE ESTATE
SUBCHAPTER I--CREDITORS AND CLAIMS
§ 501. Filing of proofs of clams or interests

(& A creditor or an indenture trustee may file aproof of clam. An equity security holder may
fileaproof of interest.

(b) If acreditor does not timely file a proof of such creditor's clam, an entity thet isliable to
such creditor with the debtor, or that has secured such creditor, may file a proof of such clam.

(¢) If acreditor does not timely file a proof of such creditor's clam, the debtor or the trustee
may file a proof of such dam.

(d) A clam of akind specified in section 502(€)(2), 502(f), 502(g), 502(h) or 502(i) of thistitle
may be filed under subsection (a), (b), or (c) of this section the same asif such clam wereaclam
againg the debtor and had arisen before the date of the filing of the petition.

(e) A claim arising from theliability of a debtor for fuel use tax assessed consistent
with the requirements of section 31705 of title 49 may befiled by the basejurisdiction
designated pursuant to the International Fuel Tax Agreement and, if so filed, shall be allowed
asasingleclaim.?

8§ 502. Allowance of claims or interets

(& A clam or interest, proof of which isfiled under section 501 of thistitle, is deemed alowed,
unlessaparty in interest, including a creditor of agenerd partner in a partnership that isa debtor in a
case under chapter 7 of thistitle, objects.

(b) Except as provided in subsections (€)(2), (), (g), (h) and (i) of this section, if such objection
to aclamismade, the court, after notice and a hearing, shal determine the amount of such damin
lawful currency of the United States as of the date of the filing of the petition, and shdl dlow such claim
in such amount, except to the extent that--

(2) such claim is unenforceable againgt the debtor and property of the debtor, under
any agreement or gpplicable law for areason other than because such clam is contingent or
unmeatured;

(2) such dam isfor unmatured interest;

(3) if such clamisfor atax assessed againgt property of the estate, such claim exceeds
the vaue of the interest of the estate in such property;

(4) if such daimisfor services of an indder or atorney of the debtor, such clam
exceeds the reasonable value of such sarvices,

(5) such daim isfor adebt that is unmatured on the date of thefiling of the petition and

!Bankruptcy Reform Act of 2001, sec. 702.
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that is excepted from discharge under section 523(8)(5) of thistitle;

(6) if such damisthe dam of alessor for damages resulting from the termination of a
lease of real property, such clam exceeds--

(A) the rent reserved by such lease, without acceleration, for the greater of one
year, or 15 percent, not to exceed three years, of the remaining term of such lease,
following the earlier of--

(i) the date of thefiling of the petition; and
(i) the date on which such lessor repossessed, or the lessee
surrendered, the leased property; plus

(B) any unpaid rent due under such lease, without acceleration, on the earlier of
such dates,

(7) if such damisthe clam of an employee for damages resulting from the termination
of an employment contract, such claim exceeds--

(A) the compensation provided by such contract, without acceleration, for one
year following the earlier of--

(i) the dete of thefiling of the petition; or
(ii) the date on which the employer directed the employee to terminate,
or such employee terminated, performance under such contract; plus

(B) any unpaid compensation due under such contract, without acceleration, on
the earlier of such dates;

(8) such dlam results from areduction, due to late payment, in the amount of an
otherwise applicable credit available to the debtor in connection with an employment tax on
wages, sdaries, or commissions earned from the debtor; or

(9) proof of such damisnaot timdy filed, except to the extent tardily filed as permitted
under paragraph (1), (2), or (3) of section 726(a) of thistitle or under the Federd Rules of
Bankruptcy Procedure, except that a claim of agovernmenta unit shdl betimely filed if it is
filed before 180 days after the date of the order for relief or such later time as the Federd Rules
of Bankruptcy Procedure may provide, and except that in a case under chapter 13, a
claim of a governmental unit for atax with respect to areturn filed under section 1308
shall betimely if the claim isfiled on or beforethe datethat is 60 days after the date
on which such return wasfiled as required?

(¢) There shdl be estimated for purpose of allowance under this section--

(1) any contingent or unliquidated claim, the fixing or liquidation of which, asthe case
may be, would unduly delay the adminigtration of the case; or

(2) any right to payment arising from aright to an equitable remedy for breach of
performance.

(d) Notwithstanding subsections (&) and (b) of this section, the court shdl disdlow any claim of

any entity from which property is recoverable under section 542, 543, 550, or 553 of thistitle or that is

2Bankruptcy Reform Act of 2001, sec. 716(d).
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atransferee of atransfer avoidable under section 522(f), 522(h), 544, 545, 547, 548, 549, or 724(d)
of thistitle, unless such entity or transferee has paid the amount, or turned over any such property, for
which such entity or transfereeis liable under section 522(i), 542, 543, 550, or 553 of thistitle.

(e (1) Notwithstanding subsections (), (b), and (c) of this section and paragraph (2) of

this subsection, the court shdl disdlow any clam for reimbursement or contribution of an entity

that is liable with the debtor on or has secured, the claim of a creditor, to the extent that--
(A) such creditor's clam againgt the estate is disalowed;
(B) such clam for reimbursement or contribution is contingent as of the time of
alowance or disallowance of such clam for reimbursement or contribution; or
(C) such entity asserts aright of subrogation to the rights of such creditor under
section 509 of thistitle.
(2) A dlam for reimbursement or contribution of such an entity that becomes fixed after

the commencement of the case shall be determined, and shdl be dlowed under subsection (a),

(b), or (c) of this section, or disallowed under subsection (d) of this section, the same asif such

clam had become fixed before the dete of thefiling of the petition.

(f) Inaninvoluntary case, aclaim arising in the ordinary course of the debtor's business or
financid affairs after the commencement of the case but before the earlier of the gppointment of a
trustee and the order for relief shal be determined as of the date such claim arises, and shdl be dlowed
under subsection (a), (b), or (c) of this section or disdlowed under subsection (d) or (€) of this section,
the same asif such daim had arisen before the date of thefiling of the petition.

(o)) (1)% A dam arising from the rgjection, under section 365 of thistitle or under aplan

under chapter 9, 11, 12, or 13 of thistitle, of an executory contract or unexpired lease of the

debtor that has not been assumed shall be determined, and shall be alowed under subsection

(@, (b), or (c) of this section or disallowed under subsection (d) or (€) of this section, the same

asif such dam had arisen before the date of thefiling of the petition.

(2) A claim for damages calculated in accordance with section 562 of thistitle
shall be allowed under subsection (a), (b), or (c¢), or disallowed under subsection (d) or

(e), asif such claim had arisen before the date of thefiling of the petition.*

(h) A dam arising from the recovery of property under section 522, 550, or 553 of thistitle
shall be determined, and shall be alowed under subsection (a), (b), or (c) of this section, or disdlowed
under subsection (d) or (e) of this section, the same as if such clam had arisen before the date of the
filing of the petition.

(i) A cdlaim that does not arise until after the commencement of the case for atax entitled to
priority under section 507(a)(8) of thistitle shall be determined, and shall be alowed under subsection
(@, (b), or (c) of this section, or disalowed under subsection (d) or (€) of this section, the same asiif
such dam had arisen before the date of thefiling of the petition.

(j) A claim that has been alowed or disallowed may be reconsidered for cause. A

3Bankruptcy Reform Act of 2001, sec. 910(b)(1).
“Bankruptcy Reform Act of 2001, sec. 910(b)(2).
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reconsdered clam may be alowed or disdlowed according to the equities of the case.
Reconsderation of aclaim under this subsection does not affect the vaidity of any payment or transfer
from the estate made to a holder of an alowed claim on account of such alowed clam that is not
reconsidered, but if areconsdered clam isalowed and is of the same class as such holder's claim,
such holder may not receive any additiona payment or transfer from the estate on account of such
holder's dlowed claim until the holder of such reconsdered and alowed claim receives payment on
account of such clam proportionate in vaue to that dready received by such other holder. This
subsection does not dter or modify the trustee'sright to recover from a creditor any excess payment or
transfer made to such creditor.
(k) (1) The court, on the motion of the debtor and after a hearing, may reduce a
claim filed under this section based in whole on unsecured consumer debts by not more
than 20 percent of the claim, if-

(A) the claim wasfiled by a creditor who unreasonably refused to
negotiate a reasonable alter native repayment schedule proposed by an
approved credit counseling agency described in section 111 acting on behalf of
the debtor;

(B) the offer of the debtor under subparagraph (A)-

() was made at least 60 days before thefiling of the petition; and

(i1) provided for payment of at least 60 percent of the amount of
the debt over a period not to exceed the repayment period of the loan,
or areasonable extension thereof; and

(C) no part of the debt under the alternative repayment scheduleis
nondischargeable.

(2) Thedebtor shall have the burden of proving, by clear and convincing
evidence, that-

(A) the creditor unreasonably refused to consider the debtor's proposal;
and

(B) the proposed alter native repayment schedule was made prior to
expiration of the 60-day period specified in paragraph (1)(B)(i).

§ 503. Allowance of administrative expenses

(& An entity may timely file arequest for payment of an adminigrative expense, or may tardily
file such request if permitted by the court for cause.
(b) After notice and a hearing, there shdl be alowed, adminidrative expenses, other than clams
alowed under section 502(f) of thistitle, including--
Q) (A) the actud, necessary costs and expenses of preserving the estate, including
wages, sdaries, or commissions for services rendered after the commencement of the

°Bankruptcy Reform Act of 2001, sec. 201(a).
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(B) any tax--

(1) incurred by the etate, whether secured or unsecured, including
property taxesfor which liability isin rem, in personam, or both,® except
atax of akind specified in section 507(g)(8) of thistitle; or

(ii) attributable to an excessive dlowance of atentative carryback
adjustment that the estate received, whether the taxable year to which such
adjustment rel ates ended before or after the commencement of the case; and’
(C) any fine, pendlty, or reduction in credit relating to atax of akind specified

in subparagraph (B) of this paragraph; and®

(D) notwithstanding the requirements of subsection (a), a gover nmental
unit shall not berequired to filearequest for the payment of an expense
described in subparagraph (B) or (C), asa condition of itsbeing an allowed
administrative expense;®
(2) compensation and reimbursement awarded under section 330(@) of thistitle;

(3) the actud, necessary expenses, other than compensation and reimbursement
gpecified in paragraph (4) of this subsection, incurred by--

(A) acreditor that files a petition under section 303 of thistitle;

(B) acreditor that recovers, after the court's gpproval, for the benefit of the
estate any property transferred or concealed by the debtor;

(C) acreditor in connection with the prosecution of acrimina offense relating to
the case or to the business or property of the debtor;

(D) acreditor, an indenture trustee, an equity security holder, or a committee
representing creditors or equity security holders other than a committee appointed
under section 1102 of thistitle, in making a substantia contribution in a case under
chapter 9 or 11 of thistitle;

(E) acustodian superseded under section 543 of thistitle, and compensation
for the services of such custodian; or

(F) amember of a committee gppointed under section 1102 of thistitle, if such
expenses are incurred in the performance of the duties of such committee;

(4) reasonable compensation for professiona services rendered by an attorney or an
accountant of an entity whose expenseis dlowable under subparagraph (A), (B), (C), (D), or

®Bankruptcy Reform Act of 2001, sec. 712(b).

"Bankruptcy Reform Act of 2001, sec. 712(c)(1).
8Bankruptcy Reform Act of 2001, sec. 712(c)(2).
%Bankruptcy Reform Act of 2001, sec. 712(c)(3).
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(E) of° paragraph (3) of this subsection, based on the time, the nature, the extent, and the
vaue of such services, and the cost of comparable services other than in a case under thistitle,
and rembursement for actual, necessary expenses incurred by such attorney or accountant;

(5) reasonable compensation for services rendered by an indenture trustee in making a
substantia contribution in a case under chapter 9 or 11 of thistitle, based on the time, the
nature, the extent, and the vaue of such services, and the cost of comparable services other
than in a case under thistitle; anel™*

(6) the fees and mileage payable under chapter 119 of title 28:;°

(7) with respect to a nonresidential real property lease previoudy assumed
under section 365, and subsequently re ected, a sum equal to all monetary obligations
due, excluding those arising from or relating to a failure to operate or penalty
provisions, for the period of 2 yearsfollowing the later of thergection date or the date
of actual turnover of the premises, without reduction or setoff for any reason
whatsoever except for sumsactually received or to bereceived from a nondebtor, and
the claim for remaining sums due for the balance of the term of thelease shall bea
claim under section 502(b)(6);*3

(8) the actual, necessary costs and expenses of closing a health care business
incurred by atrustee or by a Federal agency (asthat term isdefined in section 551(1)
of title5) or a department or agency of a State or political subdivision ther eof,
including any cost or expenseincurred-

(A) in disposing of patient recordsin accordance with section 351; or
(B) in connection with transferring patients from the health care
businessthat isin the process of being closed to another health care business,

(9) with respect to a nonresidential real property lease previousy assumed
under section 365, and subsequently regected, a sum equal to all monetary obligations
due, excluding those arising from or related to a failureto operate or penalty
provisons, for the period of 2 yearsfollowing the later of the rgection date or date of
actual turnover of the premises, without reduction or setoff for any reason whatsoever
except for sumsactually received or to be received from a nondebtor, and the claim for
remaining sums due for the balance of the term of the lease shall be a claim under
section 502(b)(6); and**

19Bankruptcy Reform Act of 2001, sec. 1208.
“Bankruptcy Reform Act of 2001, sec. 445(1).
12Bankruptcy Reform Act of 2001, sec. 445(2).
BBankruptcy Reform Act of 2001, sec. 445(3).
““Bankruptcy Reform Act of 2001, sec. 1103.
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(20) the value of any goods received by the debtor not later than 20 days after
the date of commencement of a case under thistitle in which the goods have been sold
to the debtor in the ordinary cour se of such debtor's business™

§ 504. Sharing of compensation

(8) Except as provided in subsection (b) of this section, a person receiving compensation or
reimbursement under section 503(b)(2) or 503(b)(4) of thistitle may not share or agree to share--

(1) any such compensation or reimbursement with another person; or

(2) any compensation or reimbursement received by another person under such
sections.

(b) (1) A member, partner, or regular associate in a professona association, corporation,

or partnership may share compensation or reimbursement recelved under section 503(b)(2) or

503(b)(4) of thistitle with another member, partner, or regular associate in such association,

corporation, or partnership, and may share in any compensation or reimbursement received

under such sections by another member, partner, or regular associate in such association,
corporation, or partnership.

(2) An attorney for acreditor that files a petition under section 303 of thistitle may
share compensation and reimbursement received under section 503(b)(4) of thistitle with any
other attorney contributing to the services rendered or expenses incurred by such creditor's
atorney.

(c) Thissection shall not apply with respect to sharing, or agreeing to share,
compensation with a bona fide public service attorney referral program that operatesin
accor dance with non-Federal law regulating attorney referral servicesand with rules of
professional responsibility applicable to attor ney acceptance of referralst®

§ 505. Determination of tax liability

@ (1) Except as provided in paragraph (2) of this subsection, the court may determine the
amount or legdity of any tax, any fine or pendty relaing to atax, or any addition to tax,
whether or not previoudy assessed, whether or not paid, and whether or not contested before
and adjudicated by ajudicid or adminigtrative tribuna of competent jurisdiction.

(2) The court may not so determine--

(A) the amount or legdity of atax, fine, pendty, or addition to tax if such
amount or legdity was contested before and adjudicated by ajudicid or adminidrative
tribunal of competent jurisdiction before the commencement of the case under thistitle;

BBankruptcy Reform Act of 2001, sec. 1229(b).
*Bankruptcy Reform Act of 2001, sec. 326.
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01‘17
(B) any right of the estate to atax refund, before the earlier of--
(i) 120 days after the trustee properly requests such refund from the
governmentd unit from which such refund isdamed; or
(i) adetermination by such governmental unit of such request: or*®
(C) theamount or legality of any amount arising in connection with an ad
valorem tax on real or personal property of the estate, if the applicable period

for contesting or redetermining that amount under any law (other than a

bankruptcy law) has expired.*

(b) @ (A) Theclerk of each digtrict shall maintain a listing under which a
Federal, State, or local governmental unit responsible for the collection of taxes
within the digtrict may-

() designate an addressfor service of requests under this
subsection; and
(i1) describe where further information concer ning additional
requirementsfor filing such requests may be found.
(B) If a governmental unit referred to in subparagraph (A) does not
designate an address and providethat addressto the clerk under that

subpar agraph, any request made under this subsection may be served at the

addressfor thefiling of atax return or protest with the appropriate taxing

authority of that governmental unit.?

B)(2)% A trustee may request a determination of any unpaid liability of the estate for
any tax incurred during the administration of the case by submitting atax return for such tax and
areguest for such a determination to the governmenta unit charged with respongbility for
collection or determination of such tax at the addressand in the manner designated in
paragraph (1).22 Unless such return is fraudulent, or contains a materid misrepresantation the
estate, the trustee, the debtor, and any successor to the debtor are discharged from any
ligbility for such tax--

Bankruptcy Reform Act of 2001, sec. 701(b)(1).
18Bankruptcy Reform Act of 2001, sec. 701(b)(2).
¥Bankruptcy Reform Act of 2001, sec. 701(b)(3).
2Bankruptcy Reform Act of 2001, sec. 703(8).
2'Bankruptcy Reform Act of 2001, sec. 703(7).
2Bankruptcy Reform Act of 2001, sec. 703(1).
ZBankruptcy Reform Act of 2001, sec. 715.
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B-uperpayment(A) upon payment2* of the tax shown on such return, if--
A)-sueh-governmental-urit(i) such gover nmental unit® does not
notify the trustee, within 60 days after such request, that such return has been
sdected for examination; or
{B)-sueh-governmental-tnit(ii) such governmental unit®® does not

complete such an examination and notify the trustee of any tax due, within 180

days after such request or within such additiona time as the court, for cause,

permits;

P-uperpayment(B) upon payment?’ of the tax determined by the court, after
notice and a hearing, after completion by such governmenta unit of such examination;
or

{3y upenpayment-(C) upon payment?® of the tax determined by such
governmentd unit to be due.

(c) Notwithstanding section 362 of thistitle, after determination by the court of atax under this
section, the governmenta unit charged with responsbility for collection of such tax may assess such tax
againg the estate, the debtor, or a successor to the debtor, as the case may be, subject to any
otherwise applicable law.

8§ 506. Determination of secured status

(@ (1) Anadlowed claim of acreditor secured by alien on property in which the estate
has an interest, or that is subject to setoff under section 553 of thistitle, is asecured clam to the
extent of the value of such creditor'sinterest in the estate's interest in such property, or to the
extent of the amount subject to setoff, as the case may be, and is an unsecured clam to the
extent that the value of such creditor'sinterest or the amount so subject to setoff isless than the
amount of such dlowed dam. Such vaue shdl be determined in light of the purpose of the
vauation and of the proposed disposition or use of such property, and in conjunction with any
hearing on such disposition or use or on a plan affecting such creditor's interest.

(2) In the case of an individual debtor under chapters7 and 13, such value with

2Bankruptcy Reform Act of 2001, sec. 703(2).
ZBankruptcy Reform Act of 2001, sec. 703(3).
“Bankruptcy Reform Act of 2001, sec. 703(4).
2'Bankruptcy Reform Act of 2001, sec. 703(5).
“Bankruptcy Reform Act of 2001, sec. 703(6).
#Bankruptcy Reform Act of 2001, sec. 327(1).
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respect to personal property securing an allowed claim shall be deter mined based on

the replacement value of such property asof the date of filing the petition without

deduction for costs of sale or marketing. With respect to property acquired for
personal, family, or household purpose, replacement value shall mean the price aretail
mer chant would chargefor property of that kind consdering the age and condition of
the property at thetime valueis determined.*

(b) To the extent that an alowed secured clam is secured by property the vaue of which, after
any recovery under subsection (C) of this section, is greater than the amount of such claim, there shdl be
alowed to the holder of such claim, interest on such claim, and any reasonable fees, costs, or charges
provided for under the agreement or State statute® under which such daim arose.

(¢) The trustee may recover from property securing an dlowed secured clam the reasonable,
necessary costs and expenses of preserving, or digposing of, such property to the extent of any benefit
to the holder of such cdlam, including the payment of all ad valorem property taxes with respect
to the property®.

(d) To the extent that alien secures a clam against the debtor that is not an alowed secured
clam, such lienisvoid, unless-

(2) such clam was disalowed only under section 502(b)(5) or 502(€) of thistitle; or
(2) such damisnat an dlowed secured cdlaim due only to the failure of any entity to file
aproof of such clam under section 501 of thistitle.

§ 507. Priorities

(8 The following expenses and clams have priority in the following order:
(1) First:

(A) Allowed unsecured claimsfor domestic support obligationsthat, as
of the date of thefiling of the petition, are owed to or recoverable by a spouse,
former spouse, or child of the debtor, or the parent, legal guardian, or
responsiblereative of such child, without regard to whether the claim isfiled by
such person or isfiled by a governmental unit on behalf of that person, on the
condition that funds received under this paragraph by a governmental unit
under thistitle after the date of filing of the petition shall be applied and
digtributed in accor dance with applicable nonbankruptcy law.

(B) Subject to claims under subparagraph (A), allowed unsecured claims
for domestic support obligationsthat, as of the date the petition wasfiled are
assigned by a spouse, former spouse, child of the debtor, or such child's parent,

Bankruptcy Reform Act of 2001, sec. 327(2).
31Bankruptcy Reform Act of 2001, sec. 712(d)(1).
32Bankruptcy Reform Act of 2001, sec. 712(d)(2).
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legal guardian, or responsiblerelative to a governmental unit (unless such
obligation isassigned voluntarily by the spouse, former spouse, child, parent,
legal guardian, or responsblereative of the child for the purpose of collecting
the debt) or are owed directly to or recoverable by a government unit under
applicable nonbankruptcy law, on the condition that fundsreceived under this
paragraph by a governmental unit under thistitle after the date of filing of the
petition be applied and distributed in accor dance with applicable nonbankr uptcy
law. 33
5(2) First Second®, administrative expenses alowed under section 503(b) of this
title, and any fees and charges assessed againgt the estate under chapter 123 of title 28.
2(3) Seeond Third®, unsecured claims alowed under section 502(f) of thistitle,
3)(4) Fhird Fourth®, dlowed unsecured claims, but only to the extent of $4,000 for
each individua or corporation, as the case may be, earned within 90 days before the date of the
filing of the petition or the date of the cessation of the debtor's business, whichever occursfird,
for--

(A) wages, sdlaries, or commissons, including vacation, severance, and sick
leave pay earned by anindividud; or

(B) sdes commissions earned by an individua or by a corporation with only 1
employee, acting as an independent contractor in the sdle of goods or services for the
debtor in the ordinary course of the debtor's businessif, and only if, during the 12
months preceding that date, at least 75 percent of the amount that the individua or
corporation earned by acting as an independent contractor in the sale of goods or
sarvices was earned from the debtor:. 3’

4)(5) Feurth Fifth®, alowed unsecured claims for contributions to an employee
benefit plan--

(A) arising from services rendered within 180 days before the date of the filing
of the petition or the date of the cessation of the debtor's business, whichever occurs
firg; but only

(B) for each such plan, to the extent of--

3Bankruptcy Reform Act of 2001, sec. 212(9).
#Bankruptcy Reform Act of 2001, sec. 212(3).
BBankruptcy Reform Act of 2001, sec. 212(4).
¥Bankruptcy Reform Act of 2001, sec. 212(4)(A).
3’Bankruptcy Reform Act of 2001, sec. 212(5)(B).
BBankruptcy Reform Act of 2001, sec. 212(6).
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(1) the number of employees covered by each such plan multiplied by
$4,000; less

(i) the aggregate amount paid to such employees under paragraph (3)
of this subsection, plus the aggregate amount paid by the estate on behaf of
such employees to any other employee benefit plan.

{5)(6) Fifth Sixth*®, alowed unsecured claims of persons--

(A) engaged in the production or raising of grain, as defined in section 557(b)
of thistitle, againgt a debtor who owns or operates agrain storage facility, as defined in
section 557(b) of thistitle, for grain or the proceeds of grain, or

(B) engaged as a United States fisherman againgt a debtor who has acquired
fish or fish produce from a fisherman through a sde or converson, and who is engaged
in operating afish produce storage or processing facility--
but only to the extent of $4,000 for each such individudl.

{6)(7) Sixth Seventh®, dlowed unsecured claims of individuds, to the extent of
$1,800 for each such individua, arising from the deposit, before the commencement of the
case, of money in connection with the purchase, lease, or rental of property, or the purchase of
sarvices, for the persond, family, or household use of such individuas, that were not delivered
or provided.

clams arefor--

(A) atax on or measured by income or gross receipts for a taxable year
ending on or beforethe date of filing of the petition®--

3Bankruptcy Reform Act of 2001, sec. 212(7).
“Bankruptcy Reform Act of 2001, sec. 212(8).
“IBankruptcy Reform Act of 2001, sec. 212(1).
“2Bankruptcy Reform Act of 2001, sec. 705(1)(A).
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petitior™ for which areturn, if required, is last due, including extensions, after
three years before the date of the filing of the petition;

(i1) assessed within 240 days befor e the date of thefiling of the
petition, exclusive of-

() any time during which an offer in compromise with
respect to that tax was pending or in effect during that 240-day
period, plus 30 days, and

(1) any time during which a stay of proceedings against
collectionswasin effect in aprior case under thistitle during that
240-day period; plus 90 days*

(iii) other than atax of akind specified in section 523(a)(1)(B) or
523(a)(2)(C) of thistitle, not assessed before, but assessable, under applicable
law or by agreement, after, the commencement of the case;

(B) aproperty tax assessed incurred® before the commencement of the case
and lagt payable without pendty after one year before the date of the filing of the
petition;

(C) atax required to be collected or withheld and for which the debtor isliable
in whatever cagpacity;

(D) an employment tax on awage, sdary, or commission of akind specified in
paragraph (3) of this subsection earned from the debtor before the date of the filing of
the petition, whether or not actually paid before such date, for which areturn islast due,
under applicable law or under any extension, after three years before the date of the
filing of the petition;

(E) an excise tax on--

(i) atransaction occurring before the date of thefiling of the petition for
which areturn, if required, islast due, under applicable law or under any
extenson, after three years before the date of the filing of the petition; or

(ii) if areturnis not required, atransaction occurring during the three
yearsimmediately preceding the date of the filing of the petition;

(F) acustoms duty arising out of the importation of merchandise--

(i) entered for consumption within one year before the date of the filing

“3Bankruptcy Reform Act of 2001, sec. 705(1)(B).
“Bankruptcy Reform Act of 2001, sec. 705(1)(C).
“>Bankruptcy Reform Act of 2001, sec. 706.
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of the petition;

(i) covered by an entry liquidated or reliquidated within one year
before the date of the filing of the petition; or

(i) entered for consumption within four years before the date of the
filing of the petition but unliquidated on such date, if the Secretary of the
Treasury certifies that failure to liquidate such entry was due to an investigation
pending on such date into assessment of antidumping or countervailing duties or
fraud, or if information needed for the proper appraisement or classfication of
such merchandise was not available to the appropriate customs officer before
such date; or
(G) apendty related to a clam of akind specified in this paragraph and in

compensation for actud pecuniary loss. An otherwise applicable time period
specified in this paragraph shall be suspended for

(i) any period during which a governmental unit is prohibited
under applicable nonbankruptcy law from collecting atax asa result of a
request by the debtor for a hearing and an appeal of any collection
action taken or proposed against the debtor, plus 90 days; plus

(i1) any time during which the stay of proceedingswasin effect in
aprior case under thistitleor during which collection was precluded by
the existence of 1 or more confirmed plans under thistitle, plus90
days.*

(9) Ninth, dlowed unsecured claims based upon any commitment by the debtor to a
Federd depository indtitutions regulatory agency (or predecessor to such agency), to maintain
the capitd of an insured depository indtitution.

(10) Tenth, allowed claimsfor death or personal injuriesresulting from the
operation of amotor vehicle or vessal if such operation was unlawful because the
debtor wasintoxicated from using alcohal, a drug, or another substance*’

(b) If the trustee, under section 362, 363, or 364 of thistitle, provides adequate protection of
the interest of a holder of a claim secured by alien on property of the debtor and if, notwithstanding
such protection, such creditor has aclaim alowable under subsection (8)(1) of this section arising from
the stay of action againgt such property under section 362 of thistitle, from the use, sde, or lease of
such property under section 363 of thistitle, or from the granting of alien under section 364(d) of this
title, then such creditor's clam under such subsection shdl have priority over every other dam
alowable under such subsection.

(¢) For the purpose of subsection (a) of this section, aclam of agovernmenta unit arisng from
an erroneous refund or credit of atax has the same priority asaclaim for the tax to which such refund
or credit relates.

“46Bankruptcy Reform Act of 2001, sec. 705(2).
“’Bankruptcy Reform Act of 2001, sec. 223.
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(d) An entity that is subrogated to the rights of aholder of aclam of akind specified in
subsection (a)(3), (&)(4), (&(5), (A)(6), (&)(7), (a)(8), or (a)(9) of this section is not subrogated to the
right of the holder of such clam to priority under such subsection.

8 508. Effect of digtribution other than under thistitle

fb)“g If acreditor of a pa’tnershl p debtor receives, from agenerd paTner that is not a debtor in
acase under chapter 7 of thistitle, payment of, or atransfer of property on account of, aclam that is
dlowed under thistitle and that is not secured by alien on property of such partner, such creditor may
not receive any payment under this title on account of such clam until each of the other holders of
clams on account of which such holders are entitled to share equally with such creditor under thistitle
has recelved payment under thistitle equa in vaue to the consderation received by such creditor from
such generd partner.

§ 509. Claims of codebtors

(8) Except as provided in subsection (b) or (¢) of this section, an entity that is ligble with the
debtor on, or that has secured, a claim of a creditor againgt the debtor, and that pays such claim, is
subrogated to the rights of such creditor to the extent of such payment.

(b) Such entity is not subrogated to the rights of such creditor to the extent that--

(1) adlam of such entity for rembursement or contribution on account of such payment
of such creditor'sclam is--
(A) dlowed under section 502 of thistitle;
(B) disalowed other than under section 502(€) of thistitle; or
(C) subordinated under section 510 of thistitle; or
(2) as between the debtor and such entity, such entity received the consderation for the
clam held by such creditor.

(¢) The court shall subordinate to the claim of a creditor and for the benefit of such creditor an
dlowed clam, by way of subrogation under this section, or for reimbursement or contribution, of an
entity that isliable with the debtor on, or that has secured, such creditor's claim, until such creditor's
cdamispad in full, either through payments under thistitle or otherwise.

“8Bankruptcy Reform Act of 2001, sec. 802(d)(5)(A).
“Bankruptcy Reform Act of 2001, sec. 802(d)(5)(B).
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§ 510. Subordination

(8 A subordination agreement is enforcegble in a case under thistitle to the same extent that
such agreement is enforceable under gpplicable nonbankruptcy law.

(b) For the purpose of digtribution under thistitle, aclam arising from rescisson of a purchase
or sale of asecurity of the debtor or of an &ffiliate of the debtor, for damages arisng from the purchase
or sde of such asecurity, or for reimbursement or contribution alowed under section 502 on account
of such aclaim, shal be subordinated to al clams or interests that are senior to or equa the clam or
interest represented by such security, except that if such security is common stock, such claim hasthe
same priority as common stock.

(¢) Notwithstanding subsections (@) and (b) of this section, after notice and a hearing, the court
may--

(1) under principles of equitable subordination, subordinate for purposes of distribution
al or part of an dlowed clam to dl or part of another allowed clam or al or part of an dlowed
interest to dl or part of another dlowed interest; or

(2) order that any lien securing such a subordinated claim be transferred to the estate.

§ 511. Rate of interest on tax claims

(a) If any provision of thistitlerequiresthe payment of interest on atax claim or on an
administrative expense tax, or the payment of interest to enable a creditor to receivethe
present value of the allowed amount of a tax claim, therate of interest shall betherate
determined under applicable nonbankruptcy law.

(b) In the case of taxes paid under a confirmed plan under thistitle, therate of interest
shall be determined as of the calendar month in which the plan is confirmed.>

SUBCHAPTER |I--DEBTOR'SDUTIES AND BENEHTS

§ 521. Debtor's duties

(1) file-
(A) alist of creditors, and
(B) unlessthe court ordersotherwise-

Bankruptcy Reform Act of 2001, sec. 704(3).
>1Bankruptcy Reform Act of 2001, sec. 106(d)(1).
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(i) aschedule of assetsand liabilities,

(i1) a schedule of current income and current expenditures,

(iii) a statement of the debtor'sfinancial affairsand, if applicable,
acertificate-

() of an attorney whose nameis on the petition asthe
attorney for the debtor or any bankruptcy petition preparer
signing the petition under section 110(b)(1) indicating that such
attorney or bankruptcy petition preparer delivered to the debtor
any noticerequired by section 342(b); or

(1) if no attorney for the debtor isindicated and no
bankruptcy petition preparer sgned the petition, of the debtor
that such notice was obtained and read by the debtor;

(iv) copies of all payment advices or other evidence of payment,
if any, received by the debtor from any employer of the debtor in the
period 60 days beforethefiling of the petition;

(v) astatement of the amount of monthly net income, itemized to
show how the amount is calculated; and

(vi) a statement disclosing any reasonably anticipated increasein
income or expendituresover the 12-month period following the date of
filing;>?

(2) if anindividual debtor's schedule of assets and lidbilities includes esnsumer® debts
which are secured by property of the estate--

(A) within thirty days after the date of the filing of a petition under chapter 7 of
thistitle or on or before the date of the meeting of creditors, whichever is earlier, or
within such additiond time as the court, for cause, within such period fixes, the debtor
shdl file with the clerk astatement of  his intention with respect to the retention or
surrender of such property and, if gpplicable, specifying that such property is clamed as
exempt, that the debtor intends to redeem such property, or that the debtor intends to
reaffirm debts secured by such property

(B) within ferty A Aotiee ol A hts-sec
30 days after thefirst dateset for the meeting of creditorsunder section 341(a)
of thistitle>, or within such additiond time as the court, for cause, within such
forty-fiveday 30-day™ period fixes, the debtor shal perform his intention with respect

S2Bankruptcy Reform Act of 2001, sec. 315(b)(1).
S3Bankruptcy Reform Act of 2001, sec. 305(2)(A).
*Bankruptcy Reform Act of 2001, sec. 305(2)(B)(i).
*Bankruptcy Reform Act of 2001, sec. 305(2)(B)(ii).
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to such property, as specified by subparagraph (A) of this paragraph; and

(C) nothing in subparagraphs (A) and (B) of this paragraph shdl dter the
debtor's or the trustee's rights with regard to such property under thistitle, except as
provided in section 362(h) of thistitle™;

(3) if atrusteeis serving in the case or an auditor appointed under section 586(f) of
title 28°’, cooperate with the trustee as necessary to enable the trustee to perform the trustee's
duties under thistitle;

(4) if atrusteeissarving in the case or an auditor appointed under section 586(f) of
title 28, surrender to the trustee al property of the estate and any recorded information,
including books, documents, records, and papers, relating to property of the estate, whether or
not immunity is granted under section 344 of thistitle; and®

(5) appear at the hearing required under section 524(d) of thistitle:; and®

(6) in an individual case under chapter 7 of thistitle, not retain possession of
personal property asto which a creditor hasan allowed claim for the purchase price
secured in wholeor in part by an interest in that personal property unless, in the case
of an individual debtor, the debtor, not later than 45 days after thefirst meeting of
creditorsunder section 341(a), either-

(A) entersinto an agreement with the creditor pursuant to section 524(c)
of thistitlewith respect to the claim secured by such property; or
(B) redeems such property from the security interest pursuant to section

722 of thistitle.

If the debtor failsto so act within the 45-day period referred to in paragraph (6), the stay
under section 362(a) of thistitleisterminated with respect to the per sonal property of the
estate or of the debtor which is affected, such property shall no longer be property of the
estate, and the creditor may take whatever action asto such property asis per mitted by
applicable nonbankruptcy law, unless the court determines on the motion of thetrustee
brought before the expiration of such 45-day period, and after notice and a hearing, that such
property isof consequential value or benefit to the estate, orders appropriate adequate
protection of the creditor'sinterest, and ordersthe debtor to deliver any collateral in the

%Bankruptcy Reform Act of 2001, sec. 305(2)(C).

S’Bankruptcy Reform Act of 2001, sec. 603(c) (sec. 603(€) states: “ The amendments made by
this section shdl take effect 18 months after the date of enactment of this Act.”).

Bankruptcy Reform Act of 2001, sec. 603(c) (sec. 603(e) states: “ The amendments made by
this section shdl take effect 18 months after the date of enactment of this Act.”).

Bankruptcy Reform Act of 2001, sec. 304(1)(A).
%9Bankruptcy Reform Act of 2001, sec. 304(1)(B).
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debtor's possession to the trustee®!

(b) In addition to the requirements under subsection (a), an individual debtor shall file
with the court-

(1) a certificate from the approved nonprofit budget and credit counseling
agency that provided the debtor services under section 109(h) describing the services
provided to the debtor; and

(2) a copy of the debt repayment plan, if any, developed under section 109(h)
through the approved nonprofit budget and credit counsding agency referred toin
paragraph (1).%

(¢) In addition to meeting the requirements under subsection (a), a debtor shall filewith
the court arecord of any interest that a debtor hasin an education individual retirement
account (asdefined in section 530(b)(1) of the Internal Revenue Code of 1986) or under a
qualified State tuition program (as defined in section 529(b)(1) of such Code).®

(d) If thedebtor failstimely to take the action specified in subsection (a)(6) of this
section, or in paragraphs (1) and (2) of section 362(h) of thistitle, with respect to property
which alessor or bailor ownsand hasleased, rented, or bailed to the debtor or astowhich a
creditor holds a security interest not otherwise voidable under section 522(f), 544, 545, 547,
548, or 549 of thistitle, nothing in thistitle shall prevent or limit the operation of a provisonin
the underlying lease or agreement which hasthe effect of placing the debtor in default under
such lease or agreement by reason of the occurrence, pendency, or existence of a proceeding
under thistitle or theinsolvency of the debtor. Nothing in this subsection shall be deemed to
justify limiting such a provision in any other circumstance®

(e (1) At any time, a creditor, in the case of an individual under chapter 7 or 13,

may file with the court notice that the creditor requeststhe petition, schedules, and a

statement of affairsfiled by the debtor in the case, and the court shall makethose

documents available to the creditor who requests those documents.

2 (A) The debtor shall provide either atax return or transcript at the

election of the debtor, for the latest taxable period prior to filing for which a tax

return has been or should have been filed, to thetrustee, not later than 7 days
beforethe datefirst set for thefirst meeting of creditors, or the case shall be
dismissed, unlessthe debtor demonstratesthat the failuretofileareturn as
required isdueto circumstances beyond the control of the debtor.

(B) If acreditor hasrequested atax return or transcript referred toin

1Bankruptcy Reform Act of 2001, sec. 304(1)(C).
%2Bankruptcy Reform Act of 2001, sec. 106(d)(2).
®3Bankruptcy Reform Act of 2001, sec. 225(b).

®Bankruptcy Reform Act of 2001, sec. 305(2)(A).
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subparagraph (A), the debtor shall provide such tax return or transcript tothe

requesting creditor at the time the debtor providesthetax return or transcript

to thetrustee, or the case shall be dismissed, unlessthe debtor demonstrates
that the debtor isunableto provide such information due to circumstances
beyond the control of the debtor.

3 (A) At any time, a creditor in a case under chapter 13 may file with the

court notice that the creditor requeststhe plan filed by the debtor in the case.

(B) The court shall make such plan availableto the creditor who request
such plan-

(i) at a reasonable cost; and
(i) not later than 5 days after such request.
(f) Anindividual debtor in a case under chapter 7, 11, or 13 shall filewith the court at
therequest of any party in interest-

(2) at thetimefiled with the taxing authority, all tax returnsrequired under
applicable law, including any schedules or attachments, with respect to the period from
the commencement of the case until such time asthe caseis closed,;

(2) at thetime filed with the taxing authority, all tax returnsrequired under
applicable law, including any schedules or attachments, that were not filed with the
taxing authority when the schedules under subsection (a)(1) wer e filed with respect to
the period that is 3 years beforethe order of relief;

(3) any amendmentsto any of the tax returns, including schedules or
attachments, described in paragraph (1) or (2); and

(4) in acase under chapter 13, a statement subject to the penalties of perjury
by the debtor of the debtor’'sincome and expendituresin the preceding tax year and
monthly income, that shows how the amounts ar e calculated-

(A) beginning on the date that isthe later of 90 days after the close of
the debtor'stax year or 1 year after theorder for relief, unlessa plan has been
confirmed; and

(B) thereafter, on or beforethe date that is 45 days before each
anniversary of the confirmation of the plan until the caseis closed.

(9) (1) A statement referred to in subsection (f)(4) shall disclose-

(A) theamount and sour ces of income of the debtor;

(B) the identity of any person responsible with the debtor for the support
of any dependent of the debtor; and

(C) the identity of any person who contributed, and the amount
contributed, to the household in which the debtor resides.

(2) Thetax returns, amendments, and statement of income and expenditures
described in subsection (€)(2)(A) and subsection (f) shall be available to the United
Statestrustee, any bankruptcy administrator, any trustee, and any party in interest for
inspection and copying, subject to the requirements of subsection (h).

(h) (1) Not later than 180 days after the date of enactment of the Bankruptcy
Reform Act of 2001, the Director of the Administrative Office of the United States
Courtsshall establish proceduresfor safeguarding the confidentiality of any tax
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information required to be provided under this section.

(2) The procedures under paragraph (1) shall includerestrictions on creditor
access to tax information that isrequired to be provided under this section.

(3) Not later than 1 year and 180 days after the date of enactment of the
Bankruptcy Reform Act of 2001, the Director of the Administrative Office of the
United States Courts shall prepare and submit to Congressareport that-

(A) assesses the effectiveness of the procedures under paragraph (1);
and
(B) if appropriate, includes proposed legidation to-
(i) further protect the confidentiality of tax information; and
(i1) provide penaltiesfor the improper use by any person of the
tax information required to be provided under this section.
() If requested by the United Statestrustee or atrustee serving in the case, the debtor
shall provide-

(1) adocument that establishesthe identity of the debtor, including adriver's
license, passport, or other document that contains a photograph of the debtor; and

(2) such other personal identifying information relating to the debtor that
establishes the identity of the debtor.®
()] (1) Notwithstanding section 707(a), and subject to paragraph (2), if an individual
debtor in avoluntary case under chapter 7 or 13 failsto fileall of the information
required under subsection (a)(1) within 45 days after thefiling of the petition
commencing the case, the case shall be automatically dismissed effective on the 46th
day after thefiling of the petition.

(2) With respect to a case described in paragraph (1), any party in interest may
request the court to enter an order dismissing the case. If requested, the court shall
enter an order of dismissal not later than 5 days after such request.

(3) Upon request of the debtor made within 45 days after thefiling of the
petition commencing a case described in paragraph (1), the court may allow the debtor
an additional period of not to exceed 45 daysto file the information required under
subsection (a)(1) if the court findsjustification for extending the period for the filing.%
(k) (1) Notwithstanding any other provision of thistitle, if the debtor failsto filea
tax return that becomes due after the commencement of the case or to properly obtain
an extension of the due date for filing such return, the taxing authority may request
that the court enter an order converting or dismissing the case.

(2) If the debtor doesnot filetherequired return or obtain the extension
referred to in paragraph (1) within 90 days after arequest isfiled by the taxing
authority under that paragraph, the court shall convert or dismissthe case, whichever

®Bankruptcy Reform Act of 2001, sec. 315(b)(2).
%Bankruptcy Reform Act of 2001, sec. 316.

Ch.5Pg. 21



isin the best interests of creditorsand the estate®”
§ 522. Exemptions

(& In this section--

(1) "dependent” includes spouse, whether or not actualy dependent; and

(2) "vaue' meansfar market vaue as of the date of thefiling of the petition or, with
respect to property that becomes property of the estate after such date, as of the date such
property becomes property of the estate.
by Netwithstanding (b) (1) Notwithstanding® section 541 of thistitle, an individua debtor
may exempt from property of the estate the property listed in elther paragraph-(3) paragraph
(2% or, in the dterndive, paragraph{2) paragraph (3) of this subsection. In joint cases
filed under section 302 of thistitle and individual casesfiled under section 301 or 303 of this
title by or againgt debtors who are husband and wife, and whose estates are ordered to be
jointly administered under Rule 1015(b) of the Federal Rules of Bankruptcy Procedure, one
debtor may not elect to exempt property listed in paragraph-3) paragraph (2)™* and the other
debtor elect to exempt property listed in paragraph2) par agraph (3)2 of this subsection. If
the parties cannot agree on the aternative to be eected, they shall be deemed to eect
paragraph-(1) paragraph (2)"3, where such dection is permitted under the law of the

jurlsdlctlon where the case |sf|Ied Sueh—pfepeﬁy—rs—”

(2) Property listed in this paragraph is property that is specified under
subsection (d), unlessthe State law that is applicable to the debtor under paragraph
(3)(A) specifically does not so authorize.””

"Bankruptcy Reform Act of 2001, sec. 720.

®Bankruptcy Reform Act of 2001, sec. 224(a)(1)(C).
%9Bankruptcy Reform Act of 2001, sec. 224(a)(1)(E).
"Bankruptcy Reform Act of 2001, sec. 224(a)(1)(D).
"Bankruptcy Reform Act of 2001, sec. 224(a)(1)(E).
2Bankruptcy Reform Act of 2001, sec. 224(a)(1)(D).
®Bankruptcy Reform Act of 2001, sec. 224(a)(1)(E).
"Bankruptcy Reform Act of 2001, sec. 224(a)(1)(F).
Bankruptcy Reform Act of 2001, sec. 224(3)(1)(B).
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apply:

A)-anyproperty (3) Property listed in this paragraph is-

(A) " subject to subsections (0) and (p),”® any property” that is exempt
under Federd law, other than subsection (d) of this section, or State or local law that is
gpplicable on the date of the filing of the petition at the place in which the debtor's
domicile has been located for the%&&days 730 days78 immedi ately precedl ng the date
of thefiling of the petition, -
otherptece or if the debtor's dom|C|Ie has not been located at a smgle Statefor
such 730-day period, the place in which the debtor's domicile was located for
180 days immediately preceding the 730-day period or for alonger portion of
such 180-day period than in any other place™; ane®

(B) any interest in property in which the debtor had, immediately before the
commencement of the case, an interest as atenant by the entirety or joint tenant to the
extent that such interest as a tenant by the entirety or joint tenant is exempt from
process under applicable nonbankruptcy law:; and®!

(C) retirement fundsto the extent that thosefundsarein afund or
account that is exempt from taxation under section 401, 403, 408, 408A, 414,
457, or 501(a) of the Internal Revenue Code of 1986.82
(4) For purposes of paragraph (3)(C) and subsection (d)(12), the following shall

(A) If theretirement fundsarein aretirement fund that hasreceived a
favorable determination under section 7805 of the Internal Revenue Code of
1986, and that determination isin effect as of the date of the commencement of
the case under section 301, 302, or 303 of thistitle, those funds shall be
presumed to be exempt from the estate.

(B) If theretirement fundsarein aretirement fund that has not received
afavorable determination under such section 7805, those funds ar e exempt
from the estate if the debtor demonstrates that-

(i) no prior determination to the contrary has been made by a
court or the Internal Revenue Service, and
(i) (I theretirement fund isin substantial compliance with

"®Bankruptcy Reform Act of 2001, sec. 308(1).

""Bankruptcy Reform Act of 2001, sec. 224(a)(1)(A)(iv).

®Bankruptcy Reform Act of 2001, sec. 307(1).

Bankruptcy Reform Act of 2001, sec. 307(2).

8Bankruptcy Reform Act of 2001, sec. 224(a)(1)(A)(i).

81Bankruptcy Reform Act of 2001, sec. 224(a)(1)(A)(ii).

82Bankruptcy Reform Act of 2001, sec. 224(a)(1)(A)(iii).
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the applicable requirements of the I nternal Revenue Code of
1986; or

(I1) the retirement fund failsto be in substantial
compliance with the applicable requirements of the Internal
Revenue Code of 1986 and the debtor isnot materially
responsblefor that failure.

(C) A direct transfer of retirement fundsfrom 1 fund or account that is
exempt from taxation under section 401, 403, 408, 408A, 414, 457, or 501(a) of
the Internal Revenue Code of 1986, under section 401(a)(31) of the Internal
Revenue Code of 1986, or otherwise, shall not cease to qualify for exemption
under paragraph (3)(C) or subsection (d)(12) by reason of that direct transfer.

(D) (i) Any digtribution that qualifiesasan digible rollover

distribution within the meaning of section 402(c) of the I nternal Revenue

Code of 1986 or that isdescribed in clause (ii) shall not ceaseto qualify

for exemption under paragraph (3)(C) or subsection (d)(12) by reason of

that digtribution.
(i1) A distribution described in this clause is an amount that-
() has been distributed from a fund or account that is
exempt from taxation under section 401, 403, 408, 408A, 414,
457, or 501(a) of the Internal Revenue Code of 1986; and
(1) to the extent allowed by law, isdeposited in such a
fund or account not later than 60 days after the distribution of
that amount.®
(c) Unlessthe case is dismissed, property exempted under this section is not liable during or
after the case for any debt of the debtor that arose, or that is determined under section 502 of thistitle
asif such debt had arisen, before the commencement of the case, except--

(1) adebt of akind specified in paragraph (1) or (5) of section 523(a) (in which
case, notwithstanding any provision of applicable nonbankruptcy law to the contrary,
such property shall beliablefor a debt of akind specified in section 523(a)(5));%*
(2) adebt secured by alien that is-
(A) (i) not avoided under subsection (f) or (g) of this section or under
section 544, 545, 547, 548, 549, or 724(a) of thistitle; and
(i) not void under section 506(d) of thistitle; or
(B) atax lien, notice of which is properly filed; ef®
(3) adebt of akind specified in section 523(a)(4) or 523(a)(6) of thistitle owed by an
ingtitution-affiliated party of an insured depogitory inditution to a Federd depository inditutions

8Bankruptcy Reform Act of 2001, sec. 224(a)(1)(G).
84Bankruptcy Reform Act of 2001, sec. 216(1).
85114 Stat 1867, 1868, sec. 4(1).
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regulatory agency acting in its capacity as conservator, receiver, or liquidating agent for such
indtitution:; or®®

(4) adebt in connection with fraud in the obtaining or providing of any
scholar ship, grant, loan, tuition, discount, award, or other financial assistance for
purposes of financing an education at an institution of higher education (asthat termis
defined in section 101 of the Higher Education Act of 1965 (20 U.S.C. 1001)).%”

(d) The following property may be exempted under subseetienb)}) subsection (b)(2)% of
this section:

(1) The debtor's aggregate interest, not to exceed $15,000 invaue, in red property
or personal property that the debtor or a dependent of the debtor uses asaresidence, in a
cooperative that owns property that the debtor or a dependent of the debtor usesasa
residence, or in aburia plot for the debtor or a dependent of the debtor.

(2) The debtor'sinterest, not to exceed $2,400 in vaue, in one motor vehicle.

(3) The debtor's interest, not to exceed $400 in valuein any particular item or $8,000
in aggregate vaue, in household furnishings, household goods, wearing appard, gppliances,
books, animds, crops, or musica insruments, that are held primarily for the persona, family, or
household use of the debtor or a dependent of the debtor.

(4) The debtor's aggregate interest, not to exceed $1,000 invaue, in jewery held
primarily for the persond, family, or household use of the debtor or a dependent of the debtor.

(5) The debtor's aggregate interest in any property, not to exceed in vaue $800 plus
up to $7,500 of any unused amount of the exemption provided under paragraph (1) of this
subsection.

(6) The debtor's aggregate interet, not to exceed $1,500 invaue, inany
implements, professiona books, or tools, of the trade of the debtor or the trade of a dependent
of the debtor.

(7) Any unmatured life insurance contract owned by the debtor, other than a credit life
insurance contract.

(8) The debtor's aggregate interest, not to exceed in value $8,000 less any amount of
property of the estate transferred in the manner specified in section 542(d) of thistitle, in any
accrued dividend or interest under, or loan vaue of, any unmatured life insurance contract
owned by the debtor under which the insured is the debtor or an individua of whom the debtor
is a dependent.

(9) Professiondlly prescribed hedlth aids for the debtor or a dependent of the debtor.

(10) The debtor's right to receive--

(A) asocid security benefit, unemployment compensation, or alocd public
ass stance benefit;
(B) aveterans benefit;

85114 Stat 1867, 1868, sec. 4(2).
87114 Stat 1867, 1868, sec. 4(3).
8Bankruptcy Reform Act of 2001, sec. 224(a)(2)(A).
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(C) adisanility, illness, or unemployment benefit;

(D) dimony, support, or separate maintenance, to the extent reasonably
necessary for the support of the debtor and any dependent of the debtor;

(E) apayment under a stock bonus, pension, profitsharing, annuity, or - similar
plan or contract on account of illness, disability, degth, age, or length of service, to the
extent reasonably necessary for the support of the debtor and any dependent of the
debtor, unless--

(i) such plan or contract was established by or under the auspices of an
ingder that employed the debtor at the time the debtor's rights under such plan
or contract arose;

(i1) such payment is on account of age or length of service, and

(iii) such plan or contract does not quaify under section 401(a),
403(a), 403(b), or 408 of the Internal Revenue Code of 1986.

(12) The debtor's right to receive, or property that is traceable to--

(A) an award under acrime victim's reparation law;

(B) apayment on account of the wrongful death of an individud of whom the
debtor was a dependent, to the extent reasonably necessary for the support of the
debtor and any dependent of the debtor;

(C) apayment under alifeinsurance contract that insured the life of an
individua of whom the debtor was a dependent on the date of such individud's deeth,
to the extent reasonably necessary for the support of the debtor and any dependent of
the debtor;

(D) a payment, not to exceed $15,000, on account of persona bodily injury,
not including pain and suffering or compensation for actud pecuniary  loss, of the
debtor or an individual of whom the debtor is a dependent; or

(E) apayment in compensation of loss of future earnings of the debtor or an
individua of whom the debtor is or was a dependent, to the extent reasonably
necessary for the support of the debtor and any dependent of the debtor.

(12) Retirement fundsto the extent that those fundsarein afund or account

that is exempt from taxation under section 401, 403, 408, 408A, 414, 457, or 501(a) of

the Internal Revenue Code of 1986.%°

(&) A waiver of an exemption executed in favor of a creditor that holds an unsecured claim
againg the debtor is unenforceable in a case under this title with respect to such clam against property
that the debtor may exempt under subsection (b) of this section. A waiver by the debtor of a power
under subsection (f) or (h) of this section to avoid a transfer, under subsection (g) or (i) of this section
to exempt property, or under subsection (i) of this section to recover property or to preserve atransfer,
is unenforceable in a case under thistitle.

(1) Notwithstanding any waiver of exemptions but subject to paragraph (3), the debtor

may avoid the fixing of alien on an interest of the debtor in property to the extent that such lien
impairs an exemption to which the debtor would have been entitled under subsection (b) of this
section, if such lienis-

8Bankruptcy Reform Act of 2001, sec. 224(a)(2)(B).
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of akind that is specified in section 523(a)(5); or*®
(B) a nonpossessory, honpurchase-money security interest in any--

(1) housshold furnishings, household goods, wearing appardl,
gppliances, books, animals, crops, musicd instruments, or jewdry that are held
primarily for the persond, family, or household use of the debtor or a
dependent of the debtor;

(i) implements, professional books, or tools, of the trade of the debtor
or the trade of a dependent of the debtor; or

(iii) professondly prescribed hedth aids for the debtor or a dependent
of the debtor.

2 (A) For the purposes of this subsection, alien shall be considered to impair an
exemption to the extent that the sum of--

(i) thelien;

(ii) dl other liens on the property; and

(ii1) the amount of the exemption that the debtor could dam if there
were no liens on the property;

exceeds the vaue that the debtor'sinterest in the property would have in the absence of
avy liens

(B) Inthe case of a property subject to more than 1 lien, alien that has been
avoided shal not be considered in making the calculation under subparagraph (A) with
respect to other liens.

(C) This paragraph shdl not apply with respect to ajudgment arisng out of a
mortgage foreclosure.

(3) Inacasein which State law that is gpplicable to the debtor--

(A) permits a person to voluntarily waive aright to claim exemptions under
subsection (d) or prohibits a debtor from claiming exemptions under subsection (d);
and

(B) ether permits the debtor to claim exemptions under State law without
limitation in amount, except to the extent that the debtor has permitted the fixing of a

Bankruptcy Reform Act of 2001, sec. 216(2).
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consensud lien on any property or prohibits avoidance of aconsensud lien on property
otherwise eigible to be claimed as exempt property; the debtor may not avoid the
fixing of alien on an interest of the debtor or a dependent of the debtor in property if
the lien is a nonpossessory, nonpurchase-money security interest in implements,
professional books, or tools of the trade of the debtor or a dependent of the debtor or
farm animals or crops of the debtor or a dependent of the debtor to the extent the value
of such implements, professona books, tools of the trade, anima's, and crops exceeds
$5,000.
4 (A) Subject to subparagraph (B), for purposes of paragraph (1)(B), the
term "household goods means-
(i) clothing;
(i) furniture;
(iii) appliances,
(iv) 1 radio;
(v) 1television;
(vi) 1VCR;
(vii) linens;
(viii) china;
(ix) crockery;
(x) kitchenware;
(xi) educational materials and educational equipment primarily
for the use of minor dependent children of the debtor, but only 1
personal computer only if used primarily for the education or
entertainment of such minor children;
(xit) medical equipment and supplies,
(xiii) furniture exclusively for the use of minor children, or
elderly or disabled dependents of the debtor; and
(xiv) personal effects (including the toys and hobby equipment of
minor dependent children and wedding rings) of the debtor and the
dependents of the debtor.
(B) Theterm "household goods does not include-
(i) worksof art (unlessby or of the debtor or the dependents of
the debtor);
(i) electronic entertainment equipment (except 1 television, 1
radio, and 1 VCR);
(iii) items acquired as antiques;
(iv) jewelry (except wedding rings); and
(v) acomputer (except as otherwise provided for in this section),
motor vehicle (including atractor or lawn tractor), boat, or a motorized
recreational device, conveyance, vehicle, water craft, or aircraft.
(9) Notwithstanding sections 550 and 551 of thistitle, the debtor may exempt under subsection

%1Bankruptcy Reform Act of 2001, sec. 313(a).

Ch. 5 Py. 28



(b) of this section property that the trustee recovers under section 510(c)(2), 542, 543, 550, 551, or
553 of thistitle, to the extent that the debtor could have exempted such property under subsection (b)
of this section if such property had not been transferred, if--

@ (A) such transfer was not a voluntary transfer of such property by the debtor;

and

(B) the debtor did not conceal such property; or

(2) the debtor could have avoided such transfer under sabsecttor(F(2) subsection
(F)(1)(B)™* of this section.

(h) The debtor may avoid atransfer of property of the debtor or recover a setoff to the extent
that the debtor could have exempted such property under subsection (g)(1) of this section if the trustee
had avoided such transfer, if--

(1) such transfer is avoidable by the trustee under section 544, 545, 547, 548, 549, or
724(a) of thistitle or recoverable by the trustee under section 553 of thistitle; and

(2) the trustee does not attempt to avoid such transfer.

0] (2) If the debtor avoids atransfer or recovers a setoff under subsection (f) or (h) of this

section, the debtor may recover in the manner prescribed by, and subject to the limitations of,

section 550 of thistitle, the same asiif the trustee had avoided such transfer, and may exempt
any property so recovered under subsection (b) of this section.

(2) Notwithstanding section 551 of thistitle, a transfer avoided under section 544, 545,
547, 548, 549, or 724(a) of thistitle, under subsection (f) or (h) of this section, or property
recovered under section 553 of thistitle, may be preserved for the benefit of the debtor to the
extent that the debtor may exempt such property under subsection (g) of this section or
paragraph (1) of this subsection.

(j) Notwithstanding subsections (g) and (i) of this section, the debtor may exempt a particular
kind of property under subsections (g) and (i) of this section only to the extent that the debtor has
exempted less property in vaue of such kind than that to which the debtor is entitled under subsection
(b) of this section.

(k) Property that the debtor exempts under this section is not liable for payment of any
adminigtrative expense except--

(2) the diquot share of the costs and expenses of avoiding atransfer of property that
the debtor exempts under subsection (g) of this section, or of recovery of such property, that is
attributable to the vaue of the portion of such property exempted in relation to the vaue of the
property recovered; and

(2) any costs and expenses of avoiding atransfer under subsection (f) or (h) of this
section, or of recovery of property under subsection (i)(1) of this section, that the debtor has
not paid.

() The debtor shdl filealist of property that the debtor claims as exempt under subsection (b)
of this section. If the debtor does not file such alist, a dependent of the debtor may file such aligt, or
may claim property as exempt from property of the estate on behaf of the debtor. Unlessaparty in
interest objects, the property claimed as exempt on such list is exempt.

92Bankruptcy Reform Act of 2001, sec. 216(3), sec. 1236 (both sections give identical
ingtructions).
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(m) Subject to the limitation in subsection (b), this section shal apply separatdy with respect to
each debtor in ajoint case.

(n) For assetsin individual retirement accounts described in section 408 or 408A of the
Internal Revenue Code of 1986, other than a simplified employee pension under section
408(k) of that Code or a smpleretirement account under section 408(p) of that Code, the
aggregate value of such assets exempted under this section, without regard to amounts
attributableto rollover contributions under section 402(c), 402(e)(6), 403(a)(4), 403(a)(5), and
403(b)(8) of the Internal Revenue Code of 1986, and ear nings ther eon, shall not exceed
$1,000,000 (which amount shall be adjusted as provided in section 104 of thistitle) in a case
filed by an individual debtor, except that such amount may be increased if the inter ests of
justice so require®

(0) For purposes of subsection (b)(3)(A), and notwithstanding subsection (a), the value
of an interest in-

(2) real or personal property that the debtor or a dependent of the debtor uses
asaresidence,
(2) a cooperative that owns property that the debtor or a dependent of the
debtor usesasaresidence; or
(3) aburial plot for the debtor or a dependent of the debtor;
shall bereduced to the extent that such valueisattributableto any portion of any property
that the debtor disposed of in the 7-year period ending on the date of thefiling of the petition
with theintent to hinder, delay, or defraud a creditor and that the debtor could not exempt, or
that portion that the debtor could not exempt, under subsection (b), if on such date the debtor
had held the property so disposed of

(9)) (1) Except as provided in paragraph (2) of this subsection and sections 544 and

548 of thistitle, asaresult of electing under subsection (b)(3)(A) to exempt property

under State or local law, a debtor may not exempt any amount of interest that was

acquired by the debtor during the 2-year period preceding the filing of the petition
which exceedsin the aggregate $100,000 in valuein-
(A) real or personal property that the debtor or a dependent of the
debtor usesasaresidence;
(B) a cooper ative that owns property that the debtor or a dependent of
the debtor usesasaresidence; or
(C) aburial plot for the debtor or a dependent of the debtor.
2 (A) Thelimitation under paragraph (1) shall not apply to an exemption
claimed under subsection (b)(3)(A) by afamily farmer for the principal
resdence of that farmer.
(B) For purposes of paragraph (1), any amount of such interest does not
include any interest transferred from a debtor's previous principal residence
(which was acquired prior to the beginning of the 2-year period) into the

%Bankruptcy Reform Act of 2001, sec. 224(€).
%Bankruptcy Reform Act of 2001, sec. 308(2).
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debtor'scurrent principal residence, where the debtor's previous and current
residences arelocated in the same State®

§ 523. Exceptionsto discharge

(& A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of this title does not
discharge an individua debtor from any debt--
(2) for atax or a customs duty--
(A) of the kind and for the periods specified in section 507(a)(2) or 507(a)(8)
of thistitle, whether or not aclaim for such tax wasfiled or alowed;
(B) with respect to which areturn, or equivalent report or notice if
required--
(i) was not filed or giver™’; or
(i) wasfiled or given™ after the date on which such return, report, or
notice® was last due, under gpplicable law or under any extension, and after
two years before the date of the filing of the petition; or
(C) with respect to which the debtor made a fraudulent return or willfully
attempted in any manner to evade or defeat such tax;
For purposes of thissubsection, theterm 'return' meansareturn that satisfiesthe
requirements of applicable nonbankruptcy law (including applicablefiling
requirements). Such term includes areturn prepared pursuant to section 6020(a) of the
Internal Revenue Code of 1986, or similar State or local law, or awritten stipulation to
ajudgment or afinal order entered by a nonbankruptcy tribunal, but doesnot include a
return made pursuant to section 6020(b) of the Internal Revenue Code of 1986, or a
smilar State or local law.*®
(2) for money, property, services, or an extension, renewd, or refinancing of credit, to
the extent obtained by--
(A) false pretenses, afdse representation, or actual fraud, other than a
satement respecting the debtor's or an ingder'sfinancid condition;
(B) use of a gatement in writing--
(i) that ismateridly fase;

%Bankruptcy Reform Act of 2001, sec. 322(a).
%Bankruptcy Reform Act of 2001, sec. 714(1)(A).
"Bankruptcy Reform Act of 2001, sec. 714(1)(B).
%Bankruptcy Reform Act of 2001, sec. 714(1)(C)(i).
%Bankruptcy Reform Act of 2001, sec. 714(1)(C)(ii).

10Bankruptcy Reform Act of 2001, sec. 714(2) (sec. 714 directs this paragraph be placed at
the end of § 523(a) rather than at the end of § 523(a)(1) as done here)
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(i) respecting the debtor's or an indder's financid condition;

(iit) on which the creditor to whom the debtor is ligble for such money,
property, services, or credit reasonably relied; and

(iv) that the debtor caused to be made or published with intent to
deceive; or

(© (i) for purposes of subparagraph (A)-

(I consumer debtsowed to a single creditor and
aggregating mor e than $250 for luxury goods or services
incurred by an individual debtor on or within 90 days before the
order for rdief under thistitle are presumed to be
nondischar geable; and

(1) cash advances aggr egating more than $750 that are
extensions of consumer credit under an open end credit plan
obtained by an individual debtor on or within 70 days beforethe
order for relief under thistitle, are presumed to be
nondischar geable; and
(i) for purpaoses of this subparagraph-

(I theterm 'extension of credit under an open end credit
plan’ means an extension of credit under an open end credit plan,
within the meaning of the Consumer Credit Protection Act (15
U.S.C. 1601 et seq.);

(I1) the term "open end credit plan' has the meaning given
that term under section 103 of Consumer Credit Protection Act
(15U.S.C. 1602); and

(111) theterm "luxury goods or services doesnot include
goods or servicesreasonably necessary for the support or
maintenance of the debtor or a dependent of the debtor.**

(3) naither listed nor scheduled under section 521(1) of thistitle, with the name, if
known to the debtor, of the creditor to whom such debt is owed, in time to permit--
(A) if such debt is not of akind specified in paragraph (2), (4), or (6) of this

101Bankruptcy Reform Act of 2001, sec. 310.
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subsection, timdly filing of aproof of claim, unless such creditor had notice or actua
knowledge of the case in time for such timdly filing; or

(B) if such debt is of akind specified in paragraph (2), (4), or (6) of this
subsection, timely filing of a proof of claim and timely request for a determination of
dischargeahility of such debt under one of such paragraphs, unless such creditor had
natice or actua knowledge of the case in time for such timely filing and request;
(4) for fraud or defdcation while acting in afiduciary capacity, embezzlement, or

(5) for a domestic support obligation; 1%
(6) for willful and mdicious injury by the debtor to another entity or to the property of
another entity:;
(7) to the extent such debt isfor afine, pendty, or forfeiture payable to and for the
benefit of agovernmenta unit, and is not compensation for actua pecuniary loss, other than a
tax pendty--
(A) relating to atax of akind not specified in paragraph (1) of this subsection;
or
(B) imposed with respect to atransaction or event that occurred before three
years before the date of the f| li ng of the petltl on;

(8) unless exceptlng such debt from discharge under this paragraph would
impose an undue hardship on the debtor and the debtor's dependents, for -
(A) (i) an educational benefit overpayment or loan made, insured, or
guaranteed by a governmental unit, or made under any program funded
in wholeor in part by a governmental unit or nonpr ofit ingtitution; or

(i) an obligation to repay fundsreceived as an educational
benefit, scholar ship, or stipend; or

192Bankruptcy Reform Act of 2001, sec. 215(1)(A).
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(B) any other educational loan that isa qualified education loan, asthat

term isdefined in section 221(e)(1) of the I nternal Revenue Code of 1986,

incurred by an individual debtor ;1%

(9) for death or persona injury caused by the debtor's operation of a metoer-vehicte
motor vehicle, vessdl, or aircraft'® if such operation was unlawful because the debtor was
intoxicated from using acohol, a drug, or another substance;

(10) that was or could have been listed or scheduled by the debtor in aprior case
concerning the debtor under this title or under the Bankruptcy Act in which the debtor waived
discharge, or was denied a discharge under section 727(8)(2), (3), (4), (5), (6), or (7) of this
title, or under section 14c¢(1), (2), (3), (4), (6), or (7) of such Act;

(12) provided in any fina judgment, unreviewable order, or consent order or decree
entered in any court of the United States or of any State, issued by a Federa depository
ingtitutions regulatory agency, or contained in any settlement agreement entered into by the
debtor, arising from any act of fraud or defacation while acting in afiduciary capacity
committed with respect to any depository inditution or insured credit union;

(12) for mdicious or recklessfailure to fulfill any commitment by the debtor to a
Federa depodtory ingtitutions regulatory agency to maintain the capital of an insured depository
indtitution, except that this paragraph shdl not extend any such commitment which would
otherwise be terminated due to any act of such agency; or

(13) for any payment of an order of restitution issued under title 18, United States
Code;

(14) incurred to pay atax to the United States that would be nondischargeable pursuant
to paragraph (1);

(14A) incurred to pay atax to a governmental unit, other than the United
States, that would be nondischar geable under paragraph (1);1%®

(15)* to a spouse, former spouse, or child of the debtor and'®” not of the kind
described in paragraph (5) that isincurred by the debtor in the course of adivorce or
Separation or in connection with a separation agreement, divorce decree or other order of a
court of record, or'® a determination made in accordance with State or territoria law by a

193Bankruptcy Reform Act of 2001, sec. 220.
1%Bankruptcy Reform Act of 2001, sec. 1209(2).
1%Bankruptcy Reform Act of 2001, sec. 314(a).

1%Bankruptcy Reform Act of 2001, sec. 1209(1) (directs placement of paragraph (15) after
subsection (a)(14) rather than after (8)(14A) as done here).

197Bankruptcy Reform Act of 2001, sec. 215(1)(B)(i).
19%8Bankruptcy Reform Act of 2001, sec. 215(1)(B)(ii).
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(16) for afee or assessment that becom&s due and payable after the order for rellef toa
membership association with respect to the deltor's interest in a ekvelting© unit that has
condomi n| um GWHeI‘SH-p'GI‘ owner shl p111 inashare of a cooperatlve heusng'2 corporation,

or alot in ahomeowner s association, for aslong asthe debtor or thetrustee hasa
legal, equitable, or possessory owner ship interest in such unit, such corporation, or
such lot, ™2 but nothing in this paragraph shall except from discharge the debt of a debtor for a
membership association fee or assessment for aperiod arising before entry of the order for
relief in a pending or subsequent bankruptcy case;

(17) for afee imposed by-aeetrt on a prisoner by any court' for thefiling of a
case, motion, complaint, or appedl, or for other costs and expenses assessed with respect to
such filing, regardless of an assertion of poverty by the debtor under section-1915¢b)-or-(H
subsection (b) or (f)(2) of section 1915 of title 28 (or a Smilar non-Federal law)*®, or
the debtor's status as a prisoner, as defined in section 1915(h) of title 28 (or a similar
non-Federal law)'’; or

9B ankruptcy Reform Act of 2001, sec. 215(1)(B)(iii).
1108 ankruptcy Reform Act of 2001, sec. 412(1).
Bankruptcy Reform Act of 2001, sec. 412(2).
2Bankruptcy Reform Act of 2001, sec. 412(3).
3Bankruptcy Reform Act of 2001, sec. 412(4).
WBankruptcy Reform Act of 2001, sec. 301(1).
5Bankruptcy Reform Act of 2001, sec. 301(2).
16Bankruptcy Reform Act of 2001, sec. 301(3).
"Bankruptcy Reform Act of 2001, sec. 301(3).
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18
(18) owed to a pension, profit-sharing, stock bonus, or other plan established
under section 401, 403, 408, 408A, 414, 457, or 501(c) of the Internal Revenue Code of
1986, under -

(A) aloan permitted under section 408(b)(1) of the Employee
Retirement Income Security Act of 1974, or subject to section 72(p) of the
Internal Revenue Code of 1986; or
(B) aloan from thethrift savings plan described in subchapter 111 of
chapter 84 of title 5, that satisfies the requirements of section 8433(g) of such
title.
Nothing in paragraph (18) may be construed to provide that any loan made under a
governmental plan under section 414(d), or a contract or account under section 403(b),
of the Internal Revenue Code of 1986 congtitutes a claim or a debt under thistitle!'®
(b) Notwithstanding subsection (a) of this section, adebt that was excepted from discharge
under subsection (&)(1), (&)(3), or (a)(8) of this section, under section 17a(1), 17a(3), or 17a(5) of the
Bankruptcy Act, under section 439A of the Higher Education Act of 1965, or under section 733(g) of
the Public Hedlth Service Act in aprior case concerning the debtor under thistitle, or under the
Bankruptcy Act, is dischargeable in a case under thistitle unless, by the terms of subsection (a) of this
section, such debt is not dischargegble in the case under thistitle.
(© (1) Except as provided in subsection (a)(3)(B) of this section, the debtor shal be
discharged from a debt of akind specified in paragraph (2), (4), £6);-er35) or (6)'%° of
subsection (a) of this section, unless, on request of the creditor to whom such debt is owed, and
after notice and a hearing, the court determines such debt to be excepted from discharge under
paragraph (2), (4), 6)er15) or (6)**, asthe case may be, of subsection (a) of this section.
(2) Paragraph (1) shdl not apply in the case of a Federd depository ingtitutions
regulatory agency seeking, in its cgpacity as conservator, receiver, or liquidating agent for an
insured depository ingtitution, to recover a debt described in subsection (8)(2), (a)(4), (a)(6), or
(a(12) owed to such indtitution by an indtitution-affiliated party unless the recelver, conservator,
or liquidating agent was gppointed in time to reasonably comply, or for a Federd depository
ingtitutions regulatory agency acting in its corporate capacity as a successor to such receiver,
conservator, or liquidating agent to reasonably comply, with subsection (8)(3)(B) as a creditor
of such inditution-affiliated party with respect to such debt.
(d) If acreditor requests a determination of dischargeability of a consumer debt under

118Bankruptcy Reform Act of 2001, sec. 215(1)(C).
9Bankruptcy Reform Act of 2001, sec. 224(c).
120Bankruptcy Reform Act of 2001, sec. 215(2).
“Bankruptcy Reform Act of 2001, sec. 215(2).
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subsection (8)(2) of this section, and such debt is discharged, the court shdl grant judgment in favor of
the debtor for the cogts of, and a reasonable attorney's fee for, the proceeding if the court finds that the
pogition of the creditor was not substantialy justified, except that the court shall not award such costs
and feesif gpecid circumstances would make the awvard unjust.

(e) Any ingtitution-affiliated party of ainsdred an insured'? depository indtitution shal be
considered to be acting in afiduciary capacity with respect to the purposes of subsection (a)(4) or
(12).

§ 524, Effect of discharge

(& A dischargein a case under thistitle--

(1) voids any judgment at any time obtained, to the extent that such judgment isa
determination of the persond liability of the debtor with respect to any debt discharged under
section 727, 944, 1141, 1228, or 1328 of thistitle, whether or not discharge of such debt is
waived;

(2) operates as an injunction againg the commencement or continuation of an action,
the employment of process, or an act, to collect, recover or offset any such debt as a personal
ligbility of the debtor, whether or not discharge of such debt iswaived; and

(3) operates as an injunction againgt the commencement or continuation of an  action,
the employment of process, or an act, to collect or recover from, or offset againg, property of
the debtor of the kind specified in section 541(a)(2) of thistitle that is acquired after the
commencement of the case, on account of any alowable community claim, except acommunity
clam that is excepted from discharge under seettor-523,-1228(a)( 1), or- 1328(a)(1)-of-this titte;
orthat section 523, 1228(a)(1), or 1328(a)(1), or that'?® would be so excepted, determined
in accordance with the provisons of sections 523(c) and 523(d) of thistitle, in acase
concerning the debtor's spouse commenced on the date of the filing of the petition in the case
concerning the debtor, whether or not discharge of the debt based on such community clam s
waived.

(b) Subsection (a)(3) of this section does not apply if--

@ (A) the debtor's spouse is a debtor in a case under thistitle, or a bankrupt or a

debtor in a case under the Bankruptcy Act, commenced within six years of the date of

the filing of the petition in the case concerning the debtor; and
(B) the court does not grant the debtor's spouse a discharge in such case
concerning the debtor's spouse; or

2 (A) the court would not grant the debtor's spouse a discharge in a case under

chapter 7 of thistitle concerning such spouse commenced on the date of the filing of the

petition in the case concerning the debtor; and
(B) adetermination that the court would not so grant such discharge is made by
the bankruptcy court within the time and in the manner provided for a determination

122Bankruptcy Reform Act of 2001, sec. 1209(3).
123Bankruptcy Reform Act of 2001, sec. 1210.
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under section 727 of thistitle of whether a debtor is granted a discharge.

() An agreement between a holder of aclaim and the debtor, the consideration for which, in
whole or in part, is based on a debt that is dischargeable in a case under thistitle is enforcegble only to
any extent enforceable under applicable nonbankruptcy law, whether or not discharge of such debt is
waived, only if--

(1) such agreement was made before the granting of the discharge under section 727,

1141, 1228, or 1328 of thistitle;

(2) the debtor rece|ved the disclosures deecrlbed in sub%ctlon (k) at or before
thetime at which the debtor signed the agreement;**

(3) such agreement has been filed with the court and, if gpplicable, accompanied by a
declaration or an affidavit of the attorney that represented the debtor during the course of
negotiating an agreement under this subsection, which states that--

(A) such agreement represents a fully informed and voluntary agreement by the
debtor;
(B) such agreement does not impose an undue hardship on the debtor or a
dependent of the debtor; and
(C) the attorney fully advised the debtor of the legd effect and consequences
of --
(1) an agreement of the kind specified in this subsection; and
(i) any default under such an agreemernt;

(4) the debtor has not rescinded such agreement at any time prior to discharge or within
gxty days after such agreement is filed with the court, whichever occurs later, by giving notice
of rescisson to the holder of such dam;

(5) the provigons of subsection (d) of this section have been complied with; and

(6) (A) in acase concerning an individua who was not represented by an attorney

during the course of negotiating an agreement under this subsection, the court

approves such agreement as--
(1) not imposing an undue hardship on the debtor or a dependent of the
debtor; and
(i1) in the best interest of the debtor.
(B) Subparagraph (A) shdl not apply to the extent that such debt is a consumer
debt secured by red property.
(d) In acase concerning an individua, when the court has determined whether to grant or not to
grant adischarge under section 727, 1141, 1228, or 1328 of thistitle, the court may hold a hearing at

124Bankruptcy Reform Act of 2001, sec. 203(a)(1).
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which the debtor shdl appear in person. At any such hearing, the court shal inform the debtor that a
discharge has been granted or the reason why a discharge has not been granted. If adischarge has
been granted and if the debtor desires to make an agreement of the kind specified in subsection (c) of
this section and was not represented by an attorney during the course of negotiating such agreement,
then the court shdl hold a hearing a which the debtor shal gppear in person and a such hearing the
court shdl--

(2) inform the debtor--

(A) that such an agreement is not required under this title, under nonbankruptcy
law, or under any agreement not made in accordance with the provisons of subsection
(¢) of thissection; and

(B) of the legdl effect and consequences of --

(i) an agreement of the kind specified in subsection (C) of this section;
and
(i) adefault under such an agreement; and
(2) determine whether the agreement that the debtor desires to make complies with the
requirements of subsection (c)(6) of this section, if the consideration for such agreement is
based in whole or in part on a consumer debt that is not secured by red property of the debtor.

(€) Except as provided in subsection (&)(3) of this section, discharge of adebt of the debtor

does not affect the liability of any other entity on, or the property of any other entity for, such debt.

(f) Nothing contained in subsection (c) or (d) of this section prevents a debtor from voluntarily

repaying any debt.

()} @ (A) After notice and hearing, a court that enters an order confirming a plan of
reorganization under chapter 11 may issue, in connection with such order, an injunction
in accordance with this subsection to supplement the injunctive effect of adischarge
under this section.

(B) An injunction may be issued under subparagraph (A) to enjoin entities from
taking legal action for the purpose of directly or indirectly collecting, recovering, or
receiving payment or recovery with respect to any clam or demand that, under aplan
of reorganization, isto be paid in whole or in part by atrust described in paragraph
(2)(B)(i), except such legd actions as are expresdy dlowed by the injunction, the
confirmation order, or the plan of reorganization.

2 (A) Subject to subsection (h), if the requirements of subparagraph (B) are met
at the time an injunction described in paragraph (1) is entered, then after entry of such
injunction, any proceeding that involves the vadidity, application, congtruction, or
modification of such injunction, or of this subsection with respect to such injunction,
may be commenced only in the didtrict court in which such injunction was entered, and
such court shdl have exclusive jurisdiction over any such proceeding without regard to
the amount in controversy.

(B) The requirements of this subparagraph are that--

(i) theinjunction is to be implemented in connection with atrust that,
pursuant to the plan of reorganization--
(1) isto assume the liabilities of a debtor which & the time of
entry of the order for relief has been named as a defendant in persona
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injury, wrongful degth, or property-damage actions seeking recovery
for damages alegedly caused by the presence of, or exposure to,
asbestos or asbestos- containing products,

(11) isto be funded in whole or in part by the securitiesof 1 or
more debtors involved in such plan and by the obligation of such debtor
or debtors to make future payments, including dividends,

(111) isto own, or by the exercise of rights granted under such
plan would be entitled to own if specified contingencies occur, a
mgority of the voting shares of--

(ad) each such debtor;

(bb) the parent corporation of each such debtor; or

(cc) asubsidiary of each such debtor thet isdso a
debtor; and
(IV) isto use its assets or income to pay clams and demands;

and
(i) subject to subsection (h), the court determines that--

(1) the debtor islikely to be subject to substantia future
demands for payment arising out of the same or smilar conduct or
events that gave rise to the clams that are addressed by the injunction;

(11 the actud amounts, numbers, and timing of such future
demands cannot be determined;

(117 pursuit of such demands outside the procedures
prescribed by such plan islikely to thresten the plan's purpose to dedl
equitably with claims and future demands;

(1V) as part of the process of seeking confirmation of such
plan--

(88) the terms of the injunction proposed to be issued
under paragraph (1)(A), including any provisions barring
actions againgt third parties pursuant to paragraph (4)(A), are
set out in such plan and in any disclosure statement supporting
the plan; and

(bb) a separate class or classes of the claimants whose
clams are to be addressed by atrust described in clause (i) is
established and votes, by at least 75 percent of those voting, in
favor of the plan; and
(V) subject to subsection (h), pursuant to court orders or

otherwise, the trust will operate through mechanisms such as structured,
periodic, or supplementa payments, pro rata distributions, matrices, or
periodic review of estimates of the numbers and values of present
claims and future demands, or other comparable mechanisms, that
provide reasonable assurance that the trust will value, and bein a
financid pogtion to pay, present claims and future demands that involve
gmilar damsin subgantidly the same manner.
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(A) If the requirements of paragraph (2)(B) are met and the order confirming

the plan of reorganization wasissued or affirmed by the district court that has
jurisdiction over the reorganization case, then after the time for gpped of the order that
issues or affirms the plan--

(4)

(1) theinjunction shall be valid and enforceable and may not be revoked
or modified by any court except through apped in accordance with paragraph
(6);

(i) no entity that pursuant to such plan or thereafter becomes adirect or
indirect transferee of, or successor to any assets of, a debtor or trust that isthe
subject of the injunction shdl be ligble with respect to any clam or demand
made againgt such entity by reason of its becoming such atransferee or
successor; and

(iit) no entity that pursuant to such plan or theresfter makes aloan to
such adebtor or trust or to such a successor or transferee shal, by reason of
making the loan, be lidble with regpect to any clam or demand made against
such entity, nor shall any pledge of assets made in connection with such aloan
be upset or impaired for that reason;

(B) Subparagraph (A) shall not be construed to--

(i) imply that an entity described in subparagraph (A)(ii) or (iii) would, if
this paragraph were not gpplicable, necessarily be lidble to any entity by reason
of any of the acts described in subparagraph (A);

(i) relieve any such entity of the duty to comply with, or of ligbility
under, any Federd or State law regarding the making of a fraudulent
conveyance in a transaction described in subparagraph (A)(ii) or (iii); or

(i) relieve adebtor of the debtor's obligation to comply with the terms
of the plan of reorganization, or affect the power of the court to exercise its
authority under sections 1141 and 1142 to compel the debtor to do so.

(A) (i) Subject to subparagraph (B), an injunction described in paragraph
(1) shdll be valid and enforcegble againgt al entities that it addresses.

(i) Notwithgtanding the provisions of section 524(€), such an injunction
may bar any action directed againgt athird party who is identifiable from the
terms of such injunction (by name or as part of an identifiable group) and is
aleged to be directly or indirectly ligble for the conduct of, clams againg, or
demands on the debtor to the extent such aleged liability of such third party
arises by reason of --

() the third party's ownership of afinancid interest in the
debtor, apast or present affiliate of the debtor, or a predecessor in
interest of the debtor;

(1) the third party’s involvement in the management of the
debtor or a predecessor in interest of the debtor, or service asan
officer, director or employee of the debtor or arelated party;

(111) the third party's provision of insurance to the debtor or a
related party; or
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(1V) the third party's involvement in a transaction changing the
corporate structure, or in aloan or other financia transaction affecting
the financid condition, of the debtor or ardated party, including but not
limited to--

(a8) involvement in providing financing (debt or equity),
or advicetoan entity involved in such atransaction; or

(bb) acquiring or sdling afinancid interest in an entity
as part of such atransaction.

(iif) As used in this subparagraph, the term "related party” means--

() apast or present effiliate of the debtor;

(1) apredecessor in interest of the debtor; or

(111) any entity that owned afinancid interest in--

(ad) the debtor;
(bb) apast or present affiliate of the debtor; or
(cc) apredecessor in interest of the debtor.

(B) Subject to subsection (h), if, under a plan of reorganization, akind of
demand described in such plan isto be paid in whole or in part by atrust described in
paragraph (2)(B)(i) in connection with which an injunction described in paragraph (1) is
to be implemented, then such injunction shal be vaid and enforceable with respect to a
demand of such kind made, after such plan is confirmed, againgt the debtor or debtors
involved, or againgt athird party described in subparagraph (A)(ii), if--

(i) as part of the proceedings leading to issuance of such injunction, the
court appoints alegd representative for the purpose of protecting the rights of
persons that might subsequently assert demands of such kind, and

(ii) the court determines, before entering the order confirming such plan,
that identifying such debtor or debtors, or such third party (by name or as part
of an identifiable group), in such injunction with respect to such demands for
purposes of this subparagraph isfair and equitable with respect to the persons
that might subsequently assert such demands, in light of the benefits provided,
or to be provided, to such trust on behdf of such debtor or debtors or such
third party.

(5) In this subsection, the term "demand” means a demand for payment, present or
future, that--

(A) was not aclam during the proceedings leading to the confirmation of aplan
of reorganization;

(B) arises out of the same or smilar conduct or events that gave rise to the
clams addressed by the injunction issued under paragraph (1); and

(C) pursuant to the plan, isto be paid by atrust described in paragraph
(B)().

(6) Paragraph (3)(A)(i) does not bar an action taken by or at the direction of an
appellate court on gpped of an injunction issued under paragraph (1) or of the order of
confirmation that relates to the injunction.

(7) This subsection does not affect the operation of section 1144 or the power of the
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digtrict court to refer a proceeding under section 157 of title 28 or any reference of a

proceeding made prior to the date of the enactment of this subsection.

(h) Application to existing injunctions.--For purposes of subsection (g)--

(1) subject to paragraph (2), if an injunction of the kind described in subsection

(9)(1)(B) wasissued before the date of the enactment of this Act, as part of a plan of

reorganization confirmed by an order entered before such date, then the injunction shal be

considered to meet the requirements of subsection (g)(2)(B) for purposes of subsection

(9)(2)(A), and to satisfy subsection (g)(4)(A)(ii), if--

(A) the court determined at the time the plan was confirmed that the plan was
fair and equitable in accordance with the requirements of section 1129(b);

(B) as part of the proceedings leading to issuance of such injunction and
confirmation of such plan, the court had gppointed alegd representative for the
purpose of protecting the rights of persons that might subsequently assert demands
described in subsection (g)(4)(B) with respect to such plan; and

(C) such legd representative did not object to confirmation of such plan or
issuance of such injunction; and
(2) for purposes of paragraph (1), if atrust described in subsection (g)(2)(B)(i) is

subject to a court order on the date of the enactment of this Act staying such trust from settling

or paying further daims-

(A) the requirements of subsection (g)(2)(B)(ii)(V) shdl not apply with respect
to such trust until such stay islifted or dissolved; and

(B) if such trust meets such requirements on the date such stay islifted or
dissolved, such trust shdl be consdered to have met such requirements continuoudy
from the date of the enactment of this Act.

(i) Thewillful failure of a creditor to credit paymentsreceived under a plan confirmed
under thistitle (including a plan of reorganization confirmed under chapter 11 of thistitle),
unlessthe plan isdismissed, in default, or the creditor has not received paymentsrequired to
be made under the plan in the manner required by the plan (including crediting the amounts
required under the plan), shall congtitute a violation of an injunction under subsection (a)(2) if
the act of the creditor to collect and failureto credit paymentsin the manner required by the
plan caused material injury to the debtor.

() Subsection (a)(2) does not operate as an injunction against an act by a creditor that
isthe holder of a secured claim, if-

(1) such creditor retainsa security interest in real property that isthe principal
residence of the debtor;

(2) such act isin the ordinary cour se of business between the creditor and the
debtor; and

(3) such act islimited to seeking or obtaining periodic payments associated with
avalid security interest in lieu of pursuit of in rem relief to enforce the lien.

(k) (1) Thedisclosuresrequired under subsection (c)(2) shall consist of the

disclosure statement described in paragraph (3), completed asrequired in that

12Bankruptcy Reform Act of 2001, sec. 202.
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paragraph, together with the agreement, statement, declaration, motion and order
described, respectively, in paragraphs (4) through (8), and shall be the only disclosures
required in connection with the reaffirmation.

(2) Disclosures made under paragraph (1) shall be made clearly and
conspicuoudly and in writing. Theterms'Amount Reaffirmed' and 'Annual Per centage
Rate shall be disclosed mor e conspicuoudy than other terms, data or information
provided in connection with this disclosure, except that the phrases'Before agreeing to
reaffirm a debt, review these important disclosures and 'Summary of Reaffirmation
Agreement' may be equally conspicuous. Disclosures may be madein a different order
and may use terminology different from that set forth in paragraphs (2) through (8),
except that the terms'Amount Reaffirmed’ and 'Annual Per centage Rate' must be
used wher e indicated.

(3) The disclosur e statement required under this paragraph shall consist of the
following:

(A) The statement: 'Part A: Before agreeing to reaffirm a debt, review
these important disclosures:’;

(B) Under the heading 'Summary of Reaffirmation Agreement’, the
statement: 'This Summary is made pur suant to the requirements of the
Bankruptcy Cod€';

(C) The'Amount Reaffirmed', using that term, which shall be-

(i) the total amount which the debtor agreesto reaffirm, and

(i) the total of any other feesor cost accrued as of the date of
the disclosur e statement.

(D) In conjunction with the disclosure of the'Amount Reaffirmed’, the
statements-

() "The amount of debt you have agreed to reaffirm’; and

(i) "Your credit agreement may obligate you to pay additional
amounts which may come due after the date of this disclosure. Consult
your credit agreement.’.

(E) The'Annual Percentage Rate', using that term, which shall be
disclosed as-

(i) if, at thetime the petition isfiled, the debt is open end credit
asdefined under the Truth in Lending Act (15 U.S.C. 1601 et seq.),
then-

(I the annual percentage rate determined under
paragraphs (5) and (6) of section 127(b) of the Truth in Lending

Act (15 U.S.C. 1637(b)(5) and (6)), as applicable, as disclosed to

the debtor in the most recent periodic satement prior to the

agreement or, if no such periodic statement has been provided
the debtor during the prior 6 months, the annual per centagerate
asit would have been so disclosed at the time the disclosure
statement is given the debtor, or to the extent thisannual

per centage rateisnot readily available or not applicable, then
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(1) the smpleinterest rate applicable to the amount
reaffirmed as of the date the disclosur e statement is given to the
debtor, or if different smpleinterest rates apply to different
balances, the smpleinterest rate applicable to each such
balance, identifying the amount of each such balanceincluded in
the amount reaffirmed, or

(I'11) if the entity making the disclosur e elects, to disclose
the annual percentagerate under subclause (I) and the smple
interest rate under subclause (11);

(i) if, at thetime the petition isfiled, the debt isclosed end credit
asdefined under the Truth in Lending Act (15 U.S.C. 1601 et seq.),
then-

(I the annual percentage rate under section 128(a)(4) of
the Truth in Lending Act (15 U.S.C. 1638(a)(4)), as disclosed to
the debtor in the most recent disclosur e statement given the
debtor prior to the reaffirmation agreement with respect to the
debt, or, if no such disclosure statement was provided the debtor,
the annual percentagerate asit would have been so disclosed at
thetime the disclosure statement is given the debtor, or to the
extent thisannual percentagerateisnot readily available or not
applicable, then

(I the smpleinterest rate applicable to the amount
reaffirmed as of the date the disclosur e statement is given the
debtor, or if different smpleinterest rates apply to different
balances, the smpleinterest rate applicable to each such
balance, identifying the amount of such balance included in the
amount reaffirmed, or

(1'11) if the entity making the disclosur e elects, to disclose
the annual percentagerate under (1) and the smpleinterest rate
under (I1).

(F) If theunderlying debt transaction was disclosed asa variablerate
transaction on the most recent disclosure given under the Truth in Lending Act
(15U.S.C. 1601 et seq.), by stating 'The interest rate on your loan may be a
variable interest rate which changes from timeto time, so that the annual
per centage rate disclosed here may be higher or lower.'.

(G) If the debt is secured by a security interest which has not been
waived in whole or in part or determined to be void by afinal order of the court
at thetime of the disclosure, by disclosing that a security interest or lien in
goods or property isasserted over someor all of the obligationsyou are
reaffirming and listing the items and their original purchase pricethat are
subject to the asserted security interest, or if not a purchase-money security
interest then listing by items or typesand the original amount of the loan.

(H) At the election of the creditor, a statement of the repayment
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schedule using 1 or a combination of the following-

(i) by making the statement: 'Y our first payment in the amount of
XXX isdue on XXX but the future payment amount may be different.
Consult your reaffirmation or credit agreement, asapplicable.’, and
stating the amount of the first payment and the due date of that payment
in the places provided,;

(i) by making the statement: 'Y our payment schedule will be:',
and describing the repayment schedule with the number, amount and
due dates or period of payments scheduled to repay the obligations
reaffirmed to the extent then known by the disclosing party; or

(iii) by describing the debtor's repayment obligations with
reasonable specificity to the extent then known by the disclosing party.
(I Thefollowing statement: 'Note: When thisdisclosurerefersto what

acreditor 'may' do, it doesnot usetheword ‘may’ to give the creditor specific
permission. Theword 'may’ isused to tell you what might occur if the law
permitsthe creditor to take the action. If you have questions about your
reaffirmation or what the law requires, talk to the attorney who helped you
negotiate this agreement. If you don't have an attorney helping you, the judge
will explain the effect of your reaffirmation when the reaffirmation hearing is

held.'.

J) () Thefollowing additional statements:

'Reaffirming a debt isa seriousfinancial decison. Thelaw requiresyou
to take certain stepsto make surethedecision isin your best interest.
If these steps are not completed, the reaffirmation agreement is not
effective, even though you have signed it.

'1. Read thedisclosuresin thisPart A carefully. Consider the decision
to reaffirm carefully. Then, if you want to reaffirm, sgn the
reaffirmation agreement in Part B (or you may use a separ ate
agreement you and your creditor agreeon).

'2. Complete and sign Part D and be sure you can afford to make the
paymentsyou are agreeing to make and have received a copy of the
disclosure statement and a completed and signed reaffirmation
agreement.

‘3. If you wererepresented by an attorney during the negotiation of the
reaffirmation agreement, the attorney must have signed the certification
in Part C.

‘4. 1f you were not represented by an attorney during the negotiation of
the reaffirmation agreement, you must have completed and signed Part
E.

'5. Theoriginal of thisdisclosure must befiled with the court by you or
your creditor. If a separate reaffirmation agreement (other than the one
in Part B) has been signed, it must be attached.

'6. If you wererepresented by an attorney during the negotiation of the
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reaffirmation agreement, your reaffirmation agreement becomes
effective upon filing with the court unlessthe reaffirmation is presumed
to be an undue hardship asexplained in Part D.
'7. 1f you were not represented by an attorney during the negotiation of
the reaffir mation agreement, it will not be effective unlessthe court
approvesit. The court will notify you of the hearing on your
reaffirmation agreement. You must attend thishearing in bankruptcy
court where the judge will review your agreement. The bankruptcy court
must approve the agreement as consistent with your best interests,
except that no court approval isrequired if the agreement isfor a
consumer debt secured by a mortgage, deed of trust, security deed or
other lien on your real property, like your home.
"Your right to rescind a reaffirmation. You may rescind (cancel) your
reaffirmation at any time befor e the bankruptcy court entersa
discharge order or within 60 days after the agreement isfiled with the
court, whichever islonger. Torescind or cancel, you must notify the
creditor that the agreement is canceled.
'What areyour obligationsif you reaffirm the debt? A reaffirmed debt
remainsyour personal legal obligation. It isnot discharged in your
bankruptcy. That meansthat if you default on your reaffirmed debt after
your bankruptcy isover, your creditor may be able to take your
property or your wages. Otherwise, your obligationswill be determined
by the reaffirmation agreement which may have changed the terms of
the original agreement. For example, if you are reaffirming an open end
credit agreement, the creditor may be permitted by that agreement or
applicable law to change the terms of the agreement in the future under
certain conditions.
'‘Areyou required to enter into areaffirmation agreement by any law?
No, you are not required to reaffirm a debt by any law. Only agreeto
reaffirm a debt if it isin your best interest. Be sureyou can afford the
payments you agree to make.
'What if your creditor hasa security interest or lien? Your bankruptcy
discharge does not eliminate any lien on your property. A "lien" is often
referred to asa security interest, deed of trust, mortgage or security
deed. Even if you do not reaffirm and your personal liability on the debt
isdischarged, because of the lien your creditor may ill have theright
to take the security property if you do not pay the debt or default on it.
If thelien ison an item of personal property that is exempt under your
State'slaw or that thetrustee has abandoned, you may be ableto
redeem theitem rather than reaffirm the debt. To redeem, you make a
single payment to the creditor equal to the current value of the security
property, asagreed by the parties or determined by the court.'.

(i1) In the case of a reaffirmation under subsection (m)(2),
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numbered paragraph 6 in the disclosures required by clause (i) of this

subparagraph shall read asfollows:

'6. If you wererepresented by an attorney during the negotiation of the

reaffirmation agreement, your reaffirmation agreement becomes

effective upon filing with the court.'.
(4) Theform of reaffirmation agreement required under this paragraph shall
consst of the following:
'Part B: Reaffirmation Agreement. |/we agreeto reaffirm the obligations arisng under
the credit agreement described below.
'‘Brief description of credit agreement:
'‘Description of any changesto the credit agreement made as part of thisreaffirmation
agreement:
'Signatur e:Date:
‘Borrower:
'‘Co-borrower, if also reaffirming:
'Accepted by creditor:
'‘Date of creditor acceptance:'.
) (A) Thedeclaration shall consist of the following:
'‘Part C: Certification by Debtor's Attorney (If Any).
'| hereby certify that (1) thisagreement representsa fully informed and
voluntary agreement by the debtor (s); (2) this agreement does not impose an
undue hardship on the debtor or any dependent of the debtor; and (3) | have
fully advised the debtor of the legal effect and consequences of this agreement
and any default under this agreement.
‘Signatur e of Debtor's Attorney:Date:'.

(B) In the case of reaffirmationsin which a presumption of undue
hardship has been established, the certification shall state that in the opinion of
the attorney, the debtor is able to make the payment.

(C) In the case of areaffirmation agreement under subsection (m)(2),
subparagraph (B) isnot applicable.

(6) (A) The statement in support of reaffirmation agreement, which the
debtor shall sgn and date prior to filing with the court, shall consist of the
following:

'Part D: Debtor's Statement in Support of Reaffirmation Agreement.

'1. | believe this agreement will not impose an undue hardship on my
dependentsor me. | can afford to make the payments on the reaffirmed debt
because my monthly income (take home pay plus any other incomereceived) is
$XXX, and my actual current monthly expensesincluding monthly paymentson
post-bankruptcy debt and other reaffirmation agreementstotal $XXX, leaving
$XXX to maketherequired paymentson thisreaffirmed debt. | understand
that if my income less my monthly expenses does not leave enough to make the
payments, this reaffirmation agreement is presumed to be an undue hardship
on me and must be reviewed by the court. However, this presumption may be
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overcomeif | explain to the satisfaction of the court how | can afford to make

the payments here: XXX.

‘2. | received a copy of the Reaffirmation Disclosure Statement in Part A and a

completed and signed reaffirmation agreement.'.

(B) Wherethe debtor isrepresented by counsdl and isreaffirming a
debt owed to a creditor defined in section 19(b)(1)(A)(iv) of the Federal
Reserve Act (12 U.S.C. 461(b)(2)(A)(iv)), the statement of support of the
reaffirmation agreement, which the debtor shall sign and date prior to filing with
the court, shall consist of the following:

'| believe this agreement isin my financial interest. | can afford to makethe

payments on the reaffirmed debt. | received a copy of the Reaffirmation

Disclosure Statement in Part A and a completed and signed reaffirmation

agreement.’

(7) The mation, which may be used if approval of the agreement by the court is
required in order for it to be effective and shall be signed and dated by the moving
party, shall consist of the following:

'Part E: Motion for Court Approval (To be completed only where debtor isnot
represented by an attorney.). | (we), the debtor, affirm the following to be true and
correct:

‘I am not represented by an attorney in connection with thisreaffirmation agreement.
'l believe thisagreement isin my best interest based on the income and expenses |
have disclosed in my Statement in Support of thisreaffirmation agreement above, and
because (provide any additional relevant reasonsthe court should consider):
'Therefore, | ask the court for an order approving this reaffirmation agreement.’.

(8) Thecourt order, which may be used to approve a reaffirmation, shall consst
of the following:

'Court Order: The court grantsthe debtor's motion and approves the reaffirmation
agreement described above.'.

(9) Subsection (a)(2) does not oper ate as an injunction against an act by a
creditor that isthe holder of a secured claim, if-

(A) such creditor retainsa security interest in real property that isthe
debtor'sprincipal resdence;

(B) such act isin the ordinary cour se of business between the creditor
and the debtor; and

(C) such act islimited to seeking or obtaining periodic payments
associated with a valid security interest in lieu of pursuit of in rem relief to
enforcethelien.

() Notwithstanding any other provision of thistitle:

(2) A creditor may accept payments from a debtor before and after the filing of
a reaffirmation agreement with the court.

(2) A creditor may accept payments from a debtor under a reaffirmation
agreement which the creditor believesin good faith to be effective.

(3) The requirements of subsections (¢)(2) and (k) shall be satisfied if
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disclosuresrequired under those subsections are given in good faith.
(m) (1) Until 60 days after areaffirmation agreement isfiled with the court (or such
additional period asthe court, after notice and hearing and for cause, ordersbeforethe
expiration of such period), it shall be presumed that the reaffirmation agreement isan
undue hardship on thedebtor if the debtor’'s monthly income less the debtor's monthly
expenses as shown on the debtor's completed and signed statement in support of the
reaffirmation agreement required under subsection (k)(6)(A) islessthan the scheduled
payments on the reaffirmed debt. This presumption shall bereviewed by the court. The
presumption may berebutted in writing by the debtor if the statement includes an
explanation which identifies additional sour ces of fundsto make the payments as
agreed upon under the terms of the reaffirmation agreement. If the presumption is not
rebutted to the satisfaction of the court, the court may disapprove the agreement. No
agreement shall be disapproved without notice and hearing to the debtor and creditor
and such hearing shall be concluded beforethe entry of the debtor's discharge.

(2) This subsection does not apply to reaffirmation agreements wherethe
creditor isacredit union, asdefined in section 19(b)(1)(A)(iv) of the Federal Reserve
Act (12 U.S.C. 461(b)(1)(A)(iv)).**®

§ 525. Protection againgt discriminatory treatment

(8) Except as provided in the Perishable Agriculturd Commodities Act, 1930, the Packers and
Stockyards Act, 1921, and section 1 of the Act entitled "An Act making appropriations for the
Department of Agriculture for the fisca year ending June 30, 1944, and for other purposes,” approved
Jduly 12, 1943, a governmental unit may not deny, revoke, suspend, or refuse to renew alicense,
permit, charter, franchise, or other smilar grant to, condition such a grant to, discriminate with respect
to such agrant againgt, deny employment to, terminate the employment of, or discriminate with respect
to employment againgt, a person that is or has been a debtor under thistitle or a bankrupt or a debtor
under the Bankruptcy Act, or another person with whom such bankrupt or debtor has been
associated, solely because such bankrupt or debtor is or has been a debtor under thistitle or a
bankrupt or debtor under the Bankruptcy Act, has been insolvent before the commencement of the
case under thistitle, or during the case but before the debtor is granted or denied adischarge, or has
not paid adebt that is dischargeable in the case under thistitle or that was discharged under the
Bankruptcy Act.

(b) No private employer may terminate the employment of, or discriminate with respect to
employment againg, an individua who is or has been adebtor under thistitle, a debtor or bankrupt
under the Bankruptcy Act, or an individual associated with such debtor or bankrupt, solely because
such debtor or bankrupt--

(2) isor has been a debtor under thistitle or a debtor or bankrupt under the

Bankruptcy Act;

(2) has been insolvent before the commencement of a case under thistitle or during the
case but before the grant or denid of adischarge; or

126Bankruptcy Reform Act of 2001, sec. 203(a)(2).
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(3) has not paid a debt that is dischargeable in a case under thistitle or that was
discharged under the Bankruptcy Act.
(© (2) A governmental unit that operates a student grant or loan program and a person
engaged in a business that includes the making of loans guaranteed or insured under a student
loan program may not deny a student*?” grant, loan, loan guarantee, or loan insurance to a
person that is or has been a debtor under thistitle or abankrupt or debtor under the
Bankruptcy Act, or another person with whom the debtor or bankrupt has been associated,
because the debtor or bankrupt is or has been adebtor under thistitle or a bankrupt or debtor
under the Bankruptcy Act, has been insolvent before the commencement of a case under this
title or during the pendency of the case but before the debtor is granted or denied a discharge,
or has not paid a debt that is dischargeable in the case under thistitle or that was discharged
under the Bankruptcy Act.
(2) Inthis section, "student loan program” means-theprogram-operated-tnderpart B, Dor E
of any program operated under'? title IV of the Higher Education Act of 1965 or asimilar program
operated under State or local law.

8 526. Restrictions on debt relief agencies

(a) A debt relief agency shall not-

(2) fail to perform any service that such agency informed an assisted person or
prospective assisted person it would providein connection with a case or proceeding
under thistitle;

(2) make any statement, or counsel or advise any assisted person or
prospective assisted per son to make a statement in a document filed in a case or
proceeding under thistitle, that isuntrue and mideading, or that upon the exer cise of
reasonable care, should have been known by such agency to be untrue or miseading;

(3) misrepresent to any assisted person or prospective assisted person, directly
or indirectly, affirmatively or by material omission, with respect to-

(1) the services that such agency will provide to such person; or
(i) the benefits and risks that may result if such person becomesa
debtor in a case under thistitle; or

(4) advise an assisted person or prospective assisted per son to incur mor e debt
in contemplation of such person filing a case under thistitle or to pay an attorney or
bankruptcy petition preparer fee or charge for services performed as part of preparing
for or representing a debtor in a case under thistitle.

(b) Any waiver by any assisted person of any protection or right provided under this
section shall not be enfor ceable against the debtor by any Federal or State court or any other
person, but may be enfor ced against a debt relief agency.

(© (1) Any contract for bankruptcy assistance between a debt relief agency and an

2’Bankruptcy Reform Act of 2001, sec. 1211(1).
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assisted person that does not comply with the material requirements of this section,
section 527, or section 528 shall be void and may not be enfor ced by any Federal or
State court or by any other person, other than such assisted person.

(2) Any debt reief agency shall beliableto an assisted person in the amount of
any feesor chargesin connection with providing bankruptcy assstance to such person
that such debt reief agency hasreceived, for actual damages, and for reasonable
attorneys feesand costsif such agency isfound, after notice and hearing, to have-

(A) intentionally or negligently failed to comply with any provision of
this section, section 527, or section 528 with respect to a case or proceeding
under thistitle for such assisted person;

(B) provided bankruptcy assistanceto an assisted person in a case or
proceeding under thistitle that isdismissed or converted to a case under
another chapter of thistitle because of such agency'sintentional or negligent
failureto fileany required document including those specified in section 521; or

(C) intentionally or negligently disregarded the material requirements of
thistitle or the Federal Rules of Bankruptcy Procedure applicable to such
agency.

(3) In addition to such other remediesasare provided under State law,
whenever the chief law enfor cement officer of a State, or an official or agency
designated by a State, hasreason to believe that any person hasviolated or is
violating this section, the State-

(A) may bring an action to enjoin such violation;

(B) may bring an action on behalf of itsresidentsto recover the actual
damages of assisted persons arising from such violation, including any liability
under paragraph (2); and

(C) in the case of any successful action under subparagraph (A) or (B),
shall be awar ded the costs of the action and reasonable attorney fees as
determined by the court.

(4) The United States District Court for any district located in the State shall
have concurrent jurisdiction of any action under subparagraph (A) or (B) of paragraph
(3).

(5) Notwithstanding any other provison of Federal law and in addition to any
other remedy provided under Federal or State law, if the court, on its own motion or on
motion of the United Statestrustee or the debtor, findsthat a person intentionally
violated this section, or engaged in a clear and consistent pattern or practice of
violating this section, the court may-

(A) enjoin the violation of such section; or

(B) impose an appropriate civil penalty against such person.

(d) No provision of this section, section 527, or section 528 shall-

(2) annul, alter, affect, or exempt any person subject to such sectionsfrom
complying with any law of any State except to the extent that such law isinconsistent
with those sections, and then only to the extent of theinconsistency; or

(2) be deemed to limit or curtail the authority or ability-
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(A) of a State or subdivision or instrumentality ther eof, to determine and
enfor ce qualificationsfor the practice of law under the laws of that State; or

(B) of a Federal court to deter mine and enfor ce the qualificationsfor the
practice of law beforethat court.'?®

§ 527. Disclosures

(a) A debt relief agency providing bankruptcy assistance to an assisted per son shall
provide-
(2) thewritten notice required under section 342(b)(1) of thistitle; and
(2) to the extent not covered in the written notice described in paragraph (1),
and not later than 3 business days after thefirst date on which a debt relief agency

first offersto provide any bankruptcy assistance servicesto an assisted person, a

clear and conspicuous written notice advising assisted per sons that-

(A) all information that the assisted person isrequired to providewith a
petition and thereafter during a case under thistitleisrequired to be complete,
accurate, and truthful,

(B) all assetsand all liabilitiesare required to be completely and
accurately disclosed in the documentsfiled to commence the case, and the
replacement value of each asset as defined in section 506 of thistitle must be
stated in those documents wher e requested after reasonableinquiry to
establish such value;

(C) current monthly income, the amounts specified in section 707(b)(2),
and, in acase under chapter 13, disposable income (determined in accor dance
with section 707(b)(2)), arerequired to be stated after reasonable inquiry; and

(D) information that an assisted person providesduring their case may
be audited pursuant to thistitle, and that failureto provide such information
may result in dismissal of the proceeding under thistitle or other sanction
including, in some instances, criminal sanctions.

(b) A debt relief agency providing bankruptcy assistance to an assisted person shall
provide each assisted person at the sametime asthe noticesrequired under subsection (a)(1)
with the following statement, to the extent applicable, or one substantially smilar. The
statement shall be clear and conspicuous and shall bein a single document separ ate from
other documentsor notices provided to the assisted per son:

'IMPORTANT INFORMATION ABOUT BANKRUPTCY ASSISTANCE SERVICES
FROM AN ATTORNEY OR BANKRUPTCY PETITION PREPARER.

'If you decide to seek bankruptcy relief, you can represent your self, you can hire an attorney
to represent you, or you can get help in some localities from a bankruptcy petition preparer
whoisnot an attorney. THE LAW REQUIRES AN ATTORNEY OR BANKRUPTCY
PETITION PREPARER TO GIVE YOU A WRITTEN CONTRACT SPECIFYING WHAT
THE ATTORNEY OR BANKRUPTCY PETITION PREPARER WILL DO FOR YOU AND

129Bankruptcy Reform Act of 2001, sec. 227(a).
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HOW MUCH IT WILL COST. Ask to seethe contract before you hire anyone.

'The following information helps you under stand what must be done in aroutine bankruptcy
case to help you evaluate how much service you need. Although bankruptcy can be complex,
many cases ar e routine.

'‘Befor e filing a bankruptcy case, either you or your attorney should analyze your digibility for
different forms of debt relief made available by the Bankruptcy Code and which form of relief
ismost likely to be beneficial for you. Be sure you under stand therelief you can obtain and its
limitations. To file a bankruptcy case, documents called a Petition, Schedules and Statement
of Financial Affairs, aswell asin some cases a Statement of | ntention need to be prepared
correctly and filed with the bankruptcy court. You will haveto pay afiling feeto the
bankruptcy court. Onceyour case starts, you will haveto attend the required first meeting of
creditorswhere you may be questioned by a court official called a'trustee’ and by creditors.
'If you choose to file a chapter 7 case, you may be asked by a creditor to reaffirm a debt. You
may want help deciding whether to do so and a creditor is not permitted to coerceyou into
reaffirming your debts.

'If you chooseto file a chapter 13 casein which you repay your creditorswhat you can afford
over 3to5years, you may also want help with preparing your chapter 13 plan and with the
confirmation hearing on your plan which will be before a bankruptcy judge.

'If you select another type of relief under the Bankruptcy Code other than chapter 7 or
chapter 13, you will want to find out what needsto be done from someone familiar with that
type of relief.

"Your bankruptcy case may also involvelitigation. You are generally permitted to represent
your sdif in litigation in bankruptcy court, but only attor neys, not bankruptcy petition
preparers, can give you legal advice.'.

(c) Except to the extent the debt relief agency providesthe required information itself
after reasonably diligent inquiry of the assisted person or others so asto obtain such
information reasonably accurately for inclusion on the petition, schedulesor statement of
financial affairs, a debt relief agency providing bankruptcy assistance to an assisted person,
to the extent per mitted by nonbankruptcy law, shall provide each asssted person at thetime
required for the notice required under subsection (a)(1) reasonably sufficient information
(which shall be provided in a clear and conspicuous writing) to the asssted person on how to
provide all the information the assisted person isrequired to provide under thistitle pursuant
to section 521, including-

(2) how to value assets at replacement value, deter mine current monthly
income, the amounts specified in section 707(b)(2)) and, in a chapter 13 case, how to
deter mine disposable income in accor dance with section 707(b)(2) and related
calculations;

(2) how to complete thelist of creditors, including how to deter mine what
amount isowed and what addressfor the creditor should be shown; and

(3) how to determine what property isexempt and how to value exempt
property at replacement value as defined in section 506 of thistitle.

(d) A debt reief agency shall maintain a copy of the notices required under subsection
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(@) of this section for 2 years after the date on which the noticeis given the assisted person.**®
8§ 528. Requirementsfor debt relief agencies

(a) A debt relief agency shall-

(2) not later than 5 business days after the first date such agency provides any
bankruptcy assistance servicesto an assisted person, but prior to such assisted
person's petition under thistitle being filed, execute a written contract with such
assisted person that explains clearly and conspicuoudy-

(A) the services such agency will provide to such assisted per son; and
(B) thefeesor chargesfor such servicesfor such services, and the
terms of payment;

(2) providethe assisted per son with a copy of the fully executed and completed
contract;

(3) clearly and conspicuoudly disclose in any advertisement of bankruptcy
assistance servicesor of the benefits of bankruptcy directed to the general public
(whether in general media, seminarsor specific mailings, telephonic or eectronic
messages, or otherwise) that the services or benefits are with respect to bankruptcy
relief under thistitle; and

(4) clearly and conspicuoudy using the following statement: "We are a debt
relief agency. We help peoplefilefor bankruptcy relief under the Bankruptcy Code.'
or asubstantially similar statement.

(b) (1) An advertisement of bankruptcy assistance servicesor of the benefits of
bankruptcy directed to the general public includes-
(A) descriptions of bankruptcy assistance in connection with a chapter

13 plan whether or not chapter 13 is specifically mentioned in such

advertisement; and

(B) statements such as'federally supervised repayment plan' or

'Federal debt restructuring help' or other smilar statementsthat could lead a

reasonable consumer to believe that debt counseling was being offered when in

fact the serviceswere directed to providing bankruptcy assistance with a

chapter 13 plan or other form of bankruptcy relief under thistitle.

(2) An advertisement, directed to the general public, indicating that the debt
relief agency provides assistance with respect to credit defaults, mortgage
foreclosures, eviction proceedings, excessive debt, debt collection pressure, or
inability to pay any consumer debt shall-

(A) disclose clearly and conspicuoudly in such advertisement that the
assistance may involve bankruptcy relief under thistitle; and

(B) include the following statement: 'We are a debt relief agency. We
help peoplefilefor bankruptcy relief under the Bankruptcy Code,' or a

130Bankruptcy Reform Act of 2001, sec. 228(a).
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substantially similar statement !
SUBCHAPTER IlI--THE ESTATE
§ 541. Property of the estate

(8 The commencement of a case under section 301, 302, or 303 of thistitle creates an edtate.
Such edtate is comprised of al the following property, wherever located and by whomever held:

(1) Except as provided in subsections (b) and (c)(2) of this section, dl lega or equitable
interests of the debtor in property as of the commencement of the case.

(2) All interests of the debtor and the debtor's spouse in community property as of the
commencement of the casethat is-

(A) under the sole, equadl, or joint management and control of the debtor; or

(B) lidble for an dlowable claim againgt the debtor, or for both an alowable
clam againgt the debtor and an dlowable clam againg the debtor's spouse, to the
extent that such interest is so ligble.

(3) Any interest in property that the trustee recovers under section 329(b), 363(n),
543, 550, 553, or 723 of thistitle.

(4) Any interest in property preserved for the benefit of or ordered transferred to the
edtate under section 510(c) or 551 of thistitle.

(5) Any interest in property that would have been property of the estate if such interest
had been an interest of the debtor on the date of the filing of the petition, and that the debtor
acquires or becomes entitled to acquire within 180 days after such date--

(A) by bequest, devise, or inheritance;

(B) asaresult of aproperty settlement agreement with the debtor's spouse, or
of an interlocutory or find divorce decreg; or

(C) asabendficiary of alifeinsurance policy or of adeeth benefit plan.

(6) Proceeds, product, offspring, rents, or profits of or from property of the estate,
except such as are earnings from services performed by an individua debtor after the
commencement of the case.

(7) Any interest in property that the estate acquires after the commencement of the
case.

(b) Property of the estate does not include--

(1) any power that the debtor may exercise soldly for the benefit of an entity other than
the debtor;

(2) any interest of the debtor as alessee under alease of nonresidentia red property
that has terminated at the expiration of the stated term of such lease before the commencement
of the case under thistitle, and ceasesto include any interest of the debtor as alessee under a
lease of nonresdentia redl property that has terminated at the expiration of the stated term of
such lease during the case;

(3) any digibility of the debtor to participate in programs authorized under the Higher

B¥Bankruptcy Reform Act of 2001, sec. 229(a).
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Education Act of 1965 (20 U.S.C. 1001 et seq.; 42 U.S.C. 2751 et seq.), or any
accreditation status or State licensure of the debtor as an educationa ingtitution;

(4) any interest of the debtor in liquid or gaseous hydrocarbons to the extent that--

(A) (i) the debtor has transferred or has agreed to transfer such interest

pursuant to a farmout agreement or any written agreement directly related to a

farmout agreement; and

(ii) but for the operation of this paragraph, the estate could include the
interest referred to in clause (i) only by virtue of section 365 or 544(a)(3) of this
title, oF'*

(B) (i) thedebtor has transferred such interest pursuant to a written

conveyance of a production payment to an entity that does not participate in the

operation of the property from which such production payment is transferred;
and

(ii) but for the operation of this paragraph, the estate could include the
interest referred to in clause (i) only by virtue of section 365 or'*® 542 of this
title, or

(5) funds placed in an education individual retirement account (as defined in
section 530(b)(1) of the Internal Revenue Code of 1986) not later than 365 days before
the date of filing of the petition, but-

(A) only if the designated beneficiary of such account was a son,
daughter, stepson, stepdaughter, grandchild, or step-grandchild of the debtor
for the taxable year for which fundswere placed in such account;

(B) only to the extent that such funds-

(i) arenot pledged or promised to any entity in connection with
any extension of credit; and

(i) are not excess contributions (as described in section 4973(e)
of the Internal Revenue Code of 1986); and

(C) in the case of funds placed in all such accounts having the same
designated beneficiary not earlier than 720 days nor later than 365 days before
such date, only so much of such funds as does not exceed $5,000;

(6) funds used to purchase atuition credit or certificate or contributed to an
account in accor dance with section 529(b)(1)(A) of the Internal Revenue Code of 1986
under a qualified State tuition program (as defined in section 529(b)(1) of such Code)
not later than 365 days befor e the date of filing of the petition, but-

(A) only if the designated beneficiary of the amounts paid or contributed
to such tuition program was a son, daughter, stepson, stepdaughter, grandchild,
or step-grandchild of the debtor for the taxable year for which funds were paid
or contributed;

(B) with respect to the aggr egate amount paid or contributed to such

132Bankruptcy Reform Act of 2001, sec. 225(a)(1)(A).
13Bankruptcy Reform Act of 2001, sec. 1212.

Ch. 5 Py. 57



program having the same designated beneficiary, only so much of such amount
as does not exceed thetotal contributions permitted under section 529(b)(7) of
such Code with respect to such beneficiary, as adjusted beginning on the date
of thefiling of the petition by the annual increase or decrease (rounded to the
nearest tenth of 1 percent) in the education expenditure category of the
Consumer Price Index prepared by the Department of Labor; and
(C) in the case of funds paid or contributed to such program having the
same designated beneficiary not earlier than 720 days nor later than 365 days
befor e such date, only so much of such funds as does not exceed $5,000;" ;
and134
(7) any amount-
(A) withheld by an employer from the wages of employeesfor payment
as contributionsto-
() an employee benefit plan subject totitle of the Employee
Retirement I ncome Security Act of 1974 (29 U.S.C. 1001 et seq.) or
under an employee benefit plan which isa governmental plan under
section 414(d) of the I nternal Revenue Code of 1986, a deferred
compensation plan under section 457 of the Internal Revenue Code of
1986, or atax-deferred annuity under section 403(b) of the Internal
Revenue Code of 1986, except that amount shall not constitute
disposable income, as defined in section 1325(b)(2) of thistitle; or
(i1) a health insurance plan regulated by State law whether or not
subject to such title; or
(B) received by the employer from employeesfor payment as
contributionsto-
() an employee benefit plan subject totitle of the Employee
Retirement I ncome Security Act of 1974 (29 U.S.C. 1001 et seq.) or
under an employee benefit plan which isa governmental plan under
section 414(d) of the Internal Revenue Code of 1986, a deferred
compensation plan under section 457 of the Internal Revenue Code of
1986, or atax-deferred annuity under section 403(b) of the Internal
Revenue Code of 1986, except that amount shall not constitute
disposable income, as defined in section 1325(b)(2) of thistitle; or
(i1) a health insurance plan regulated by State law whether or not
subject to such title;®
(8) any dligible asset (or proceeds thereof), to the extent that such eligible
asset wastransferred by the debtor, befor e the date of commencement of the case, to

134Bankruptcy Reform Act of 2001, sec. 225(a)(1)(C).

1BBankruptcy Reform Act of 2001, sec. 323(a). Sec. 323(b) States: “ The amendments made
by this section shal not gpply to cases commenced under title 11, United States Code, before the
expiration of the 180-day period beginning on the date of enactment of this Act.”
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an eligible entity in connection with an asset-backed securitization, except to the
extent such asset (or proceedsor value thereof) may berecovered by thetrustee
under section 550 by virtue of avoidance under section 548(a); 1%

(9) subject to subchapter 111 of chapter 5, any interest of the debtor in property
wherethe debtor pledged or sold tangible personal property (other than securities or
written or printed evidences of indebtedness or title) as collateral for aloan or advance
of money given by a person licensed under law to make such loans or advances,
where-

(A) thetangible personal property isin the possession of the pledgee or
transferee;

(B) the debtor has no obligation to repay the money, redeem the
collateral, or buy back the property at a stipulated price; and

(C) neither the debtor nor thetrustee have exercised any right to
redeem provided under the contract or State law, in atimely manner as
provided under State law and section 108(b) of thistitle; or'*’

{5)(10)**® any interest in cash or cash equivalents that congtitute proceeds of asde by
the debtor of a money order that is made--

(A) on or after the date that is 14 days prior to the date on which the petition is
filed; and
(B) under an agreement with amoney order issuer that prohibits the
commingling of such proceeds with property of the debtor (notwithstanding that,
contrary to the agreement, the proceeds may have been commingled with property of
the debtor), unless the money order issuer had not taken action, prior to the filing of the
petition, to require compliance with the prohibition. Paragraph (4) shal not be
construed to exclude from the estate any consideration the debtor retains, receives, or
is entitled to receive for transferring an interest in liquid or gaseous hydrocarbons
pursuant to a farmout agreemen.
(© (1) Except as provided in paragraph (2) of this subsection, an interest of the debtor in
property becomes property of the estate under subsection (8)(1), (8)(2), or (8)(5) of this
section notwithstanding any provision in an agreement, transfer insrument, or gpplicable
nonbankruptcy law--
(A) that redtricts or conditions transfer of such interest by the debtor; or
(B) that is conditioned on the insolvency or financid condition of the debtor, on
the commencement of a case under thistitle, or on the gppointment of or taking
possession by atrustee in a case under thistitle or a custodian before such
commencement, and that effects or gives an option to effect aforfeiture, modification,
or termination of the debtor's interest in property.

1¥Bankruptcy Reform Act of 2001, sec. 912(1).
13’Bankruptcy Reform Act of 2001, sec.1232.
138Bankruptcy Reform Act of 2001, sec. 225(a)(1)(B).
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(2) A redriction on the transfer of abeneficia interest of the debtor in atrust that is
enforceable under applicable nonbankruptcy law is enforceable in a case under thistitle.

(d) Property in which the debtor holds, as of the commencement of the case, only legd title and
not an equitable interest, such as a mortgage secured by red property, or an interest in such a
mortgage, sold by the debtor but asto which the debtor retains legd title to service or supervise the
servicing of such mortgage or interest, becomes property of the estate under subsection (a)(1) or (2) of
this section only to the extent of the debtor's legd title to such property, but not to the extent of any
equitable interest in such property that the debtor does not hold.

(e) In determining whether any of the relationships specified in paragraph (5)(A) or
(6)(A) of subsection (b) exists, a legally adopted child of an individual (and a child whoisa
member of an individual's household, if placed with such individual by an authorized placement
agency for legal adoption by such individual), or afoster child of an individual (if such child
has asthe child's principal place of abode the home of the debtor and isa member of the
debtor's household) shall betreated as a child of such individual by blood.**

(f) For purposes of this section-

(1) theterm "asset-backed securitization' means a transaction in which dligible
assetstransferred to an eligible entity are used as the sour ce of payment on securities,
including, without limitation, all securitiesissued by governmental units, at least one
classor tranche of which wasrated investment grade by one or more nationally
recognized securitiesrating or ganizations, when the securitieswere initially issued by
an issuer;

(2) theterm 'digible asset’ means-

(A) financial assets (including intereststherein and proceeds ther eof),
either fixed or revolving, whether or not the same arein existence as of the
date of the transfer, including residential and commer cial mortgage loans,
consumer receivables, trade receivables, assets of gover nmental units,
including payment obligationsrelating to taxes, recepts, fines, tickets, and
other sources of revenue, and leasereceivables, that, by their terms, convert
into cash within afinitetime period, plusany residual interest in property
subject to receivablesincluded in such financial assets plusany rightsor other
assetsdesigned to assurethe servicing or timely distribution of proceedsto
security holders;

(B) cash; and

(C) securities, including without limitation, all securitiesissued by
governmental units,

(3) theterm 'digible entity’ means-

(A) an issuer; or

(B) atrust, corporation, partner ship, governmental unit, limited liability
company (including a single member limited liability company), or other entity
engaged exclusively in the business of acquiring and transferring eligible assets
directly or indirectly to an issuer and taking actions ancillary ther eto;

1¥9Bankruptcy Reform Act of 2001, sec. 225(a)(2).
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(4) theterm 'issuer' meansatrust, corporation, partnership, or other entity
engaged exclusively in the business of acquiring and holding eligible assets, issuing
securities backed by eligible assets, and taking actions ancillary thereto; and

(5) theterm 'transferred’ meansthe debtor, under a written agreement,
represented and warranted that digible assets wer e sold, contributed, or otherwise
conveyed with theintention of removing them from the estate of the debtor pursuant to
subsection (b)(8) (whether or not referenceis madeto thistitle or any section her eof),
irrespective and without limitation of-

(A) whether the debtor directly or indirectly obtained or held an interest
in theissuer or in any securitiesissued by theissuer;
(B) whether the debtor had an obligation to repurchase or to service or
supervisethe servicing of all or any portion of such eligible assets; or
(C) the characterization of such sale, contribution, or other conveyance
for tax, accounting, regulatory reporting, or other purposes®
(9) Notwithstanding any other provision of thistitle, property that isheld by a debtor
that isa corporation described in section 501(c)(3) of the Internal Revenue Code of 1986 and
exempt from tax under section 501(a) of such Code may betransferred to an entity that is not
such a cor poration, but only under the same conditions aswould apply if the debtor had not
filed a case under thistitle!*

8§ 542. Turnover of property to the estate

(8) Except as provided in subsection (c) or (d) of this section, an entity, other than a custodian,
in possession, custody, or control, during the case, of property that the trustee may use, sdll, or lease
under section 363 of thistitle, or that the debtor may exempt under section 522 of thistitle, shall ddiver
to the trustee, and account for, such property or the value of such property, unless such property is of
inconsequentia value or benefit to the etate.

(b) Except as provided in subsection (c) or (d) of this section, an entity that owes adebt thet is

199Bankruptcy Reform Act of 2001, sec. 912(2).

“Bankruptcy Reform Act of 2001, sec.1222(c). Sec. 1222(d) states: “APPLICABILITY -
The amendments made by this section shdl gpply to a case pending under title 11, United States Code,
on the date of enactment of this Act, or filed under that title on or after that date of enactment, except
that the court shdl not confirm a plan under chapter 11 of title 11, United States Code, without
congdering whether this section would substantidly affect the rights of a party in interest who first
acquired rights with respect to the debtor after the date of the petition. The parties who may appear
and be heard in a proceeding under this section include the attorney genera of the State in which the
debtor isincorporated, was formed, or does business.” Sec. 1222(e) states: “RULE OF
CONSTRUCTION - Nothing in this section shall be construed to require the court in which a case
under chapter 11 of title 11, United States Code, is pending to remand or refer any proceeding, issue,
or controversy to any other court or to require
the gpprova of any other court for the transfer of property.”
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property of the estate and that is matured, payable on demand, or payable on order, shall pay such
debt to, or on the order of, the trustee, except to the extent that such debt may be offset under section
553 of thistitle againgt a clam againg the debtor.

(c) Except as provided in section 362(a)(7) of thistitle, an entity that has neither actual notice
nor actud knowledge of the commencement of the case concerning the debtor may transfer property of
the estate, or pay a debt owing to the debtor, in good faith and other than in the manner specified in
subsection (d) of this section, to an entity other than the trustee, with the same effect as to the entity
making such transfer or payment asif the case under thistitle concerning the debtor had not been
commenced.

(d) A lifeinsurance company may transfer property of the estate or property of the debtor to
such company in good faith, with the same effect with respect to such company asif the case under this
title concerning the debtor had not been commenced, if such transfer isto pay a premium or to carry
out a nonforfeiture insurance option, and is required to be made automaticaly, under alife insurance
contract with such company that was entered into before the date of the filing of the petition and that is
property of the estate.

(e) Subject to any applicable privilege, after notice and a hearing, the court may order an
attorney, accountant, or other person that holds recorded information, including books, documents,
records, and papers, relating to the debtor's property or financial affairs, to turn over or disclose such
recorded information to the trustee.

8§ 543. Turnover of property by acustodian

(& A custodian with knowledge of the commencement of a case under thistitle concerning the
debtor may not make any disbursement from, or take any action in the administration of, property of the
debtor, proceeds, product, offspring, rents, or profits of such property, or property of the estate, in the
possession, custody, or control of such custodian, except such action asis necessary to preserve such
property.

(b) A cugtodian shdll--

(2) ddliver to the trustee any property of the debtor held by or transferred to such
custodian, or proceeds, product, offspring, rents, or profits of such property, that isin such
custodian's possession, custody, or control onthe date that such custodian acquires
knowledge of the commencement of the case; and

(2) file an accounting of any property of the debtor, or proceeds, product, offspring,
rents, or profits of such property, that, at any time, came into the possession, custody, or
control of such custodian.

(c) The court, after notice and a hearing, shall--

(2) protect al entities to which a custodian has become obligated with respect to such
property or proceeds, product, offspring, rents, or profits of such property;

(2) provide for the payment of reasonable compensation for services rendered and
costs and expenses incurred by such custodian; and

(3) surcharge such custodian, other than an assignee for the benefit of the debtor's
creditors that was appointed or took possession more than 120 days before the date of the
filing of the petition, for any improper or excessve disbursement, other than a disbursement that
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has been made in accordance with applicable law or that has been approved, after notice and a
hearing, by a court of competent jurisdiction before the commencement of the case under this
title.

(d) After notice and hearing, the bankruptcy court--

(1) may excuse compliance with subsection (a), (b), or (c) of thissectionif the
interests of creditors and, if the debtor is not insolvent, of equity security holders would be
better served by permitting a custodian to continue in possession, custody, or control of such
property, and

(2) sl excuse compliance with subsections (@) and (b)(1) of this section if the
custodian is an assignee for the benefit of the debtor's creditors that was gppointed or took
possession more than 120 days before the date of the filing of the petition, unless compliance
with such subsections is necessary to prevent fraud or injustice.

§ 544, Trustee as lien creditor and as successor to certain creditors and purchasers

(8 Thetrustee shdl have, as of the commencement of the case, and without regard to any
knowledge of the trustee or of any creditor, the rights and powers of, or may avoid any transfer of
property of the debtor or any obligation incurred by the debtor that is voidable by--

(1) acreditor that extends credit to the debtor at the time of the commencement of the
case, and that obtains, at such time and with respect to such credit, ajudicid lien on dl
property on which a creditor on a ssimple contract could have obtained such ajudicid lien,
whether or not such a crediitor exigts,

(2) acreditor that extends credit to the debtor at the time of the commencement of the
case, and obtains, at such time and with respect to such credit, an execution againgt the debtor
that is returned unsatisfied at such time, whether or not such a creditor exists, or

(3) abonafide purchaser of red property, other than fixtures, from the debtor, against
whom gpplicable law permits such transfer to be perfected, that obtains the status of a bona
fide purchaser and has perfected such transfer at the time of the commencement of the case,
whether or not such a purchaser exigts.

(b) (1) Except as provided in paragraph (2), the trustee may avoid any transfer of an

interest of the debtor in property or any obligation incurred by the debtor that is voidable under

gpplicable law by a creditor holding an unsecured claim that is alowable under section 502 of
thistitle or that is not dlowable only under section 502(e) of thistitle.

(2) Paragraph (1) shall not apply to atransfer of a charitable contribution (asthat term
is defined in section 548(d)(3)) that is not covered under section 548(a)(1)(B), by reason of
section 548(a)(2). Any clam by any person to recover atransferred contribution described in
the preceding sentence under Federd or State law in a Federal or State court shdl be
preempted by the commencement of the case.

§ 545, Statutory liens

The trustee may avoid the fixing of a Statutory lien on property of the debtor to the extent that
such lien--
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(2) first becomes effective against the debtor--

(A) when a case under thistitle concerning the debtor is commenced;

(B) when an insolvency proceeding other than under this title concerning the
debtor is commenced;

(C) when acugtodian is appointed or authorized to take or takes possession;

(D) when the debtor becomes insolvent;

(E) when the debtor's financia condition fails to meet a specified standard; or

(F) at thetime of an execution againgt property of the debtor levied a the
ingtance of an entity other than the holder of such gatutory lien;

(2) isnot perfected or enforceable at the time of the commencement of the case against
abonafide purchaser that purchases such property at the time of the commencement of the
case, whether or not such a purchaser exists, except in any casein which a purchaser isa
purchaser described in section 6323 of the I nternal Revenue Code of 1986, or in any
other similar provision of State or local law'*?;

(3) isfor rent; or

(4) isalien of digtressfor rent.

§ 546. Limitations on avoiding powers

(& Anaction or proceeding under section 544, 545, 547, 548, or 553 of thistitle may not be
commenced after the earlier of--
(2) the later of--

(A) 2 years after the entry of the order for relief; or

(B) 1 year after the gppointment or eection of the firdgt trustee under section
702, 1104, 1163, 1202, or 1302 of thistitleif such appointment or such eection
occurs before the expiration of the period specified in subparagraph (A); or
(2) the time the caseis closed or dismissed.

(b) () Therights and powers of atrustee under sections 544, 545, and 549 of thistitle
are subject to any generdly applicable law that--

(A) permits perfection of an interest in property to be effective againgt an entity
that acquires rights in such property before the date of perfection; or

(B) provides for the maintenance or continuation of perfection of an interest in
property to be effective againg an entity that acquires rights in such property before the
date on which action is taken to effect such maintenance or continuation.

(2) If--

(A) alaw described in paragraph (1) requires seizure of such property or
commencement of an action to accomplish such perfection, or maintenance or
continuation of perfection of an interest in property; and

(B) such property has not been seized or such an action has not been
commenced before the date of the filing of the petition;

such interest in such property shdl be perfected, or perfection of such interest shdl be

142Bankruptcy Reform Act of 2001, sec. 711.
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maintained or continued, by giving notice within the time fixed by such law for such saizure or
such commencement.

(© (1) Except as provided in subsection (d) of this section and subsection (c) of
section 507, and subject to the prior rightsof holders of security interestsin such
goods or the proceeds ther eof, therights and power s of the trustee under sections
544(a), 545, 547, and 549 ar e subject to theright of a seller of goods that has sold
goodsto the debtor, in the ordinary cour se of such sdller'sbusiness, to reclaim such
goodsif the debtor hasreceived such goods while insolvent, not later than 45 days
after the date of the commencement of a case under thistitle, but such sdler may not
reclaim such goods unless such seller demandsin writing reclamation of such goods-
(A) not later than 45 days after the date of receipt of such goods by the
debtor; or
(B) not later than 20 days after the date of commencement of the case,
if the 45-day period expires after the commencement of the case.

(2) If aseller of goodsfailsto provide notice in the manner described in
paragraph (1), the sdller till may assert the rights contained in section 503(b)(7).13
(d) In the case of asdler who isa producer of grain sold to agrain storage facility, owned or

operated by the debtor, in the ordinary course of such sdller's business (as such terms are defined in
section 557 of thistitle) or in the case of a United States fisherman who has caught fish sold to afish
processing facility owned or operated by the debtor in the ordinary course of such fisherman's business,
the rights and powers of the trustee under sections 544(a), 545, 547, and 549 of thistitle are subject to
any satutory or common law right of such producer or fisherman to reclaim such grain or fish if the
debtor has received such grain or fish while insolvent, but--

(1) such producer or fisherman may not reclaim any grain or fish unless such producer
or fisherman demands, in writing, reclamation of such grain or fish before ten days after receipt
thereof by the debtor; and

(2) the court may deny reclamation to such a producer or fisherman with aright of

1“3Bankruptcy Reform Act of 2001, sec. 1229(a).
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reclamation that has made such ademand only if the court secures such dam by alien.

(&) Notwithstanding sections 544, 545, 547, 548(a)(1)(B), and 548(b) of thistitle, the trustee
may not avoid atransfer that isamargin payment, as defined in section 101, 741, or 761 of thistitle, or
settlement payment, as defined in section 101 or 741 of thistitle, made by or to a commodity broker,
forward contract merchant, stockbroker, financia indtitution, financial participant,* or securities
clearing agency, that is made before the commencement of the case, except under section 548(a)(1)(A)
of thistitle

(f) Notwithstanding sections 544, 545, 547, 548(a)(1)(B), and 548(b) of thistitle, the trustee
may not avoid atransfer that is amargin payment, as defined in section 741 or 761 of thistitle, or
settlement payment, as defined in section 741 of thistitle, made by or to arepo participant, in
connection with arepurchase agreement and that is made before the commencement of the case,
except under section 548(a)(1)(A) of thistitle.

(9) Notwithstanding sections 544, 545, 547, 548(a)(1)(B) and 548(b) of thistitle, the trustee
may not avoid atransfer tnder-a-swap-agreement'*®, made by or to a swap participant, ir-eennection
with-arswap-agreement under or in connection with any swap agreement#® and that is made before
the commencement of the case, except under section 548(a)(1)(A) of thistitle.*

©)())**® Notwithstanding the rights and powers of a trustee under sections 544(a), 545, 547,
549, and 553, if the court determines on amotion by the trustee made not later than 120 days after the
date of the order for relief in acase under chapter 11 of thistitle and after notice and a hearing, that a
return isin the best interests of the estate, the debtor, with the consent of a creditor, may return goods
shipped to the debtor by the creditor before the commencement of the case, and the creditor may offset
the purchase price of such goods againgt any claim of the creditor against the debtor that arose before
the commencement of the case.

()] (1) Notwithstanding par agraphs (2) and (3) of section 545, the trustee may not

avoid a warehouseman'slien for storage, transportation, or other costsincidental to

the storage and handling of goods.

(2) The prohibition under paragraph (1) shall be applied in a manner consistent
with any applicable State statute that is similar to section 7-209 of the Uniform
Commercial Code, asin effect on the date of enactment of the Bankruptcy Reform Act
of 2001, or any successor thereto.’*

(k) Notwithstanding sections 544, 545, 547, 548(a)(1)(B), and 548(b) the trustee may
not avoid a transfer made by or to a master netting agreement participant under or in

“Bankruptcy Reform Act of 2001, sec. 907(0)(2).
145Bankruptcy Reform Act of 2001, sec. 907(e)(1)(A).
16Bankruptcy Reform Act of 2001, sec. 907(e)(1)(B).
1473, 220 does not provide for a subsection (h) in § 546.
8B ankruptcy Reform Act of 2001, sec. 406(1).

9B ankruptcy Reform Act of 2001, sec. 406(2).
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connection with any master netting agreement or any individual contract covered thereby that
is made befor e the commencement of the case, except under section 548(a)(1)(A) and except
to the extent that the trustee could otherwise avoid such atransfer made under an individual
contract covered by such master netting agreement. ™

§ 547. Preferences

(& In this section--

(1) "inventory" means persond property leased or furnished, held for sde or lease, or to
be furnished under a contract for service, raw materias, work in process, or materials used or
consumed in abusiness, including farm products such as crops or livestock, held for sale or
lease;

(2) "new vaue' means money or money's worth in goods, services, or new credit, or
release by atransferee of property previoudy transferred to such transferee in atransaction that
is naither void nor voidable by the debtor or the trustee under any gpplicable law, including
proceeds of such property, but does not include an obligation subgtituted for an existing
obligation;

(3) "receivable" meansright to payment, whether or not such right has been earned by
performance; and

(4) adebt for atax isincurred on the day when such tax islast payable without pendty,
indluding any extenson.

(b) Except as provided in subseetion{e) subsections (c) and (i)**! of this section, the trustee
may avoid any transfer of an interest of the debtor in property--

(2) to or for the benefit of a creditor;

(2) for or on account of an antecedent debt owed by the debtor before such transfer
was made;

(3) made while the debtor was insolvent;

(4) made--

(A) on or within 90 days before the date of thefiling of the petition; or
(B) between ninety days and one year before the date of the filing of the
petition, if such creditor at the time of such tranfer was an insder; and

(5) that enables such creditor to receive more than such creditor would receive if--

(A) the case were a case under chapter 7 of thistitle;
(B) the transfer had not been made; and
(©) such creditor received payment of such debt to the extent provided by the
provisons of thistitle.
(¢) The trustee may not avoid under this section a transfer--
(2) to the extent that such transfer was--
(A) intended by the debtor and the creditor to or for whose benefit such

0Bankruptcy Reform Act of 2001, sec. 907(e)(2).
1Bankruptcy Reform Act of 2001, sec. 1213(a)(1).
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transfer was made to be a contemporaneous exchange for new vaue given to the
debtor; and
(B) in fact a subgtantidly contemporaneous exchange;

(2) to the extent that such transfer wasin payment of a debt incurred by the
debtor in the ordinary course of business or financial affairs of the debtor and the
transferee, and such transfer was-

(A) madein theordinary course of businessor financial affairs of the
debtor and thetransferee; or
(B) made according to ordinary business terms;**2
(3) that creates a security interest in property acquired by the debtor--
(A) to the extent such security interest secures new vaue that was--
(i) given a or after the Signing of a security agreement that containsa
description of such property as collaterd,;
(i) given by or on behaf of the secured party under such agreement;
(iii) given to enable the debtor to acquire such property; and
(iv) in fact used by the debtor to acquire such property; and
(B) that is perfected on or before 20 30" days after the debtor receives
possession of such property;

(4) to or for the benefit of a creditor, to the extent that, after such transfer, such creditor

gave new vaue to or for the benefit of the debtor--
(A) not secured by an otherwise unavoidable security interest; and
(B) on account of which new vaue the debtor did not make an otherwise
unavoidable transfer to or for the benefit of such creditor;

(5) that creates a perfected security interest in inventory or areceivable or the proceeds
of ether, except to the extent that the aggregate of al such transfers to the transferee caused a
reduction, as of the date of the filing of the petition and to the prgjudice of other creditors
holding unsecured claims, of any amount by which the debt secured by such security interest
exceeded the value of al security interests for such debt on the later of--

(A) (i) with respect to atransfer to which subsection (b)(4)(A) of this
section gpplies, 90 days before the date of the filing of the petition; or

(i) with respect to atrandfer to which subsection (b)(4)(B) of this
section gpplies, one year before the date of the filing of the petition; or
(B) the date on which new vaue wasfirgt given under the security agreement

2Bankruptcy Reform Act of 2001, sec. 409(1).
13Bankruptcy Reform Act of 2001, sec. 1223.
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creeting such security interest;
(6) that |sthef|xmg of astetutory lienthat i is not avoidable under section 545 of thIStIﬂe,

(7) to the extent such tr ansfer was a bona flde payment of a debt for a domestic
support obligation; *>*
(A) isassigned to another entity, voluntarily, by operation of law, or otherwise;
or
(B) includes aligbility designated as dimony, maintenance, or support, unless
such liahility is actudly in the nature of dimony, maintenance or support; or
(8) if, inacasefiled by an individua debtor whose debts are primarily consumer debts,
the aggregate value of al property that condtitutes or is affected by such transfer is less than
$600:; or'®
(9) if, in acasefiled by a debtor whose debts are not primarily consumer debts,
the aggregate value of all property that constitutes or is affected by such transfer is
less than $5,000.%%°
(d) The trustee may avoid atransfer of an interest in property of the debtor transferred to or for
the benefit of a surety to secure reimbursement of such a surety that furnished abond or other
obligation to dissolve ajudicid lien that would have been avoidable by the trustee under subsection (b)
of thissection. The ligbility of such surety under such bond or obligation shdl be discharged to the
extent of the value of such property recovered by the trustee or the amount paid to the trustee.
(e (2) For the purposes of this section--
(A) atrandfer of red property other than fixtures, but including the interest of a
sdler or purchaser under a contract for the sale of real property, is perfected when a
bona fide purchaser of such property from the debtor against whom applicable law
permits such transfer to be perfected cannot acquire an interest that is superior to the
interest of the transferee; and
(B) atransfer of afixture or property other than red property is perfected when
acreditor on asmple contract cannot acquire ajudicid lien that is superior to the
interest of the transferee.
(2) For the purposes of this section, except as provided in paragraph (3) of this
subsection, atransfer is made--
(A) at the time such transfer takes effect between the transferor and the
transfereg, if such transfer is perfected a, or within 36 30 days after, such time, except

Bankruptcy Reform Act of 2001, sec. 217.
1Bankruptcy Reform Act of 2001, sec. 409(2).
¥Bankruptcy Reform Act of 2001, sec. 409(3).
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as provided in subsection (c)(3)(B);
(B) at the time such transfer is perfected, if such transfer is perfected after such
16 30 days, or
(C) immediatdly before the dete of thefiling of the petition, if such transfer is not
perfected at the later of--
(i) the commencement of the case; or
(i) 40 30"’ days after such transfer takes effect between the transferor
and the transferee.
(3) For the purposes of this section, atransfer is not made until the debtor has acquired
rightsin the property transferred.

() For the purposes of this section, the debtor is presumed to have been insolvent on and
during the 90 days immediately preceding the dete of thefiling of the petition.

(9) For the purposes of this section, the trustee has the burden of proving the avoidahility of a
transfer under subsection (b) of this section, and the creditor or party in interest against whom recovery
or avoidance is sought has the burden of proving the nonavoidability of atransfer under subsection (c)
of this section.

(h) Thetrustee may not avoid a transfer if such transfer was made asa part of an
alter native repayment plan between the debtor and any creditor of the debtor created by an
approved credit counseling agency.'%®

() If thetrustee avoids under subsection (b) a transfer made between 90 daysand 1
year beforethe date of thefiling of the petition, by the debtor to an entity that isnot an
insder for the benefit of a creditor that isan insder, such transfer shall be considered to be
avoided under this section only with respect to the creditor that isan insider.**®

8 548. Fraudulent transfers and obligations

@ (1) The trustee may avoid any transfer of an interest of the debtor in property, or any
obligation incurred by the debtor, that was made or incurred on or within one year before the
date of the filing of the petition, if the debtor voluntarily or involuntarily--

(A) made such transfer or incurred such obligation with actua intent to hinder,
delay, or defraud any entity to which the debtor was or became, on or after the date
that such transfer was made or such obligation was incurred, indebted; or

(B) (i) recaived less than areasonably equivaent vaue in exchange for such

transfer or obligation; and

(i) (1) was insolvent on the date that such transfer was made or

15’Bankruptcy Reform Act of 2001, sec. 403.
18Bankruptcy Reform Act 2001, sec. 201(b).

19Bankruptcy Reform Act of 2001, sec. 1213(a)(2). Sec. 1213(b) states:
“APPLICABILITY .-The amendments made by this section shal apply to any case that is pending or
commenced on or after the date of enactment of this Act.”
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such obligation was incurred, or became insolvent as aresult of such
trandfer or obligation;

(1) was engaged in business or a transaction, or was about to
engage in business or atransaction, for which any property remaining
with the debtor was an unreasonably smdl capital; or

(111) intended to incur, or believed that the debtor would incur,
debts that would be beyond the debtor's ability to pay as such debts
matured.

(2) A trander of acharitable contribution to a qudified religious or charitable entity or
organization shal not be considered to be atransfer covered under paragraph (1)(B) in any
casein which.--

(A) the amount of that contribution does not exceed 15 percent of the gross
annua income of the debtor for the year in which the transfer of the contribution is
made; or

(B) the contribution made by a debtor exceeded the percentage amount of
gross annua income specified in subparagraph (A), if the transfer was consistent with
the practices of the debtor in making charitable contributions.

(b) The trustee of a partnership debtor may avoid any transfer of an interest of the debtor in
property, or any obligation incurred by the debtor, that was made or incurred on or within one year
before the date of thefiling of the petition, to agenera partner in the debtor, if the debtor was insolvent
on the date such trandfer was made or such obligation was incurred, or became insolvent as aresult of
such trandfer or obligation.

(c) Exceypt to the extent that atransfer or obligation voidable under this section is voidable
under section 544, 545, or 547 of thistitle, atransferee or obligee of such atransfer or obligation that
takes for vadue and in good faith has alien on or may retain any interest trandferred or may enforce any
obligation incurred, as the case may be, to the extent that such transferee or obligee gave vaue to the
debtor in exchange for such transfer or obligation.

(d) (2) For the purposes of this section, atransfer is made when such transfer is o

perfected that a bona fide purchaser from the debtor against whom applicable law permits such

transfer to be perfected cannot acquire an interest in the property transferred that is superior to
the interest in such property of the transferee, but if such transfer is not so perfected before the
commencement of the case, such transfer is made immediately before the date of the filing of
the petition.

(2) Inthis section--

(A) "vaue' means property, or satisfaction or securing of a present or
antecedent debt of the debtor, but does not include an unperformed promise to furnish
support to the debtor or to aredative of the debtor;

(B) acommodity broker, forward contract merchant, stockbroker, financial
inditution, financial participant,’® or securities clearing agency that receives amargin
payment, as defined in section 101, 741, or 761 of thistitle, or settlement payment, as
defined in section 101 or 741 of thistitle, takes for vaue to the extent of such payment;

1B ankruptcy Reform Act of 2001, sec. 907(0)(3).
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(C) arepo participant that receives amargin payment, as defined in section 741
or 761 of thistitle, or settlement payment, as defined in section 741 of thistitle, in
connection with a repurchase agreement, takes for vaue to the extent of such payment;
a‘]dlel

(D) aswap participant that receives atransfer in connection with aswap
agreement takes for value to the extent of such transfers; and'®2

(E) amaster netting agreement participant that receivesatransfer in
connection with a master netting agreement or any individual contract covered
ther eby takesfor valueto the extent of such transfer, except that, with respect
to atransfer under any individual contract covered thereby, to the extent that
such master netting agreement participant otherwise did not take (or is
otherwise not deemed to have taken) such transfer for value!®
(3) Inthis section, the term "charitable contribution” means a charitable contribution, as

that term is defined in section 170(c) of the Internal Revenue Code of 1986, if that
contribution--

(A) ismade by anatura person; and

(B) congists of .--

(i) afinancid instrument (as that term is defined in section 731(c)(2)(C)
of the Internal Revenue Code of 1986); or
(i) cash.
(4) In this section, the term "qudified religious or charitable entity or organization”
means--

(A) an entity described in section 170(c)(1) of the Internd Revenue Code of
1986; or

(B) an entity or organization described in section 170(c)(2) of the Interna
Revenue Code of 1986.

§ 549. Podtpetition transactions

(8) Except as provided in subsection (b) or (c) of this section, the trustee may avoid atransfer
of property of the estate--
(2) that occurs after the commencement of the case; and
2 (A) that is authorized only under section 303(f) or 542(c) of thistitle; or
(B) that is not authorized under thistitle or by the court.
(b) In an involuntary case, the trustee may not avoid under subsection (a) of this section a
transfer made after the commencement of such case but before the order for relief to the extent any
vaue, including services, but not including satisfaction or securing of a debt that arose before the

e1Bankruptcy Reform Act of 2001, sec. 907()(1).
162Bankruptcy Reform Act of 2001, sec. 907(f)(2).
183Bankruptcy Reform Act of 2001, sec. 907(f)(3).
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commencement of the case, is given after the commencement of the case in exchange for such trandfer,
notwithstanding any notice or knowledge of the case that the transferee has.

(¢) Thetrustee may not avoid under subsection (a) of this section atrandfer of an interest in
red property to a good faith purchaser without knowledge of the commencement of the case and for
present fair equivaent value unless a copy or notice of the petition wasfiled, where atransfer of an
interest in®* such rea property may be recorded to perfect such transfer, before such transfer is so
perfected that a bona fide purchaser of suek-preperty such real property®®, againg whom applicable
law permits such transfer to be perfected, could not acquire an interest that is superior to thetrterest
such inter est!® of such good faith purchaser. A good faith purchaser without knowledge of the
commencement of the case and for less than present fair equivaent value has alien on the property
transferred to the extent of any present vaue given, unless a copy or notice of the petition was so filed
before such transfer was so perfected.

(d) An action or proceeding under this section may not be commenced &fter the earlier of--

(1) two years after the date of the transfer sought to be avoided; or
(2) the time the caseis closed or dismissed.

§ 550. Liahility of transferee of avoided transfer

(8) Except as otherwise provided in this section, to the extent that a transfer is avoided under
section 544, 545, 547, 548, 549, 553(b), or 724(a) of thistitle, the trustee may recover, for the benefit
of the estate, the property transferred, or, if the court so orders, the value of such property, from--

(1) theinitid transferee of such trandfer or the entity for whose benefit such transfer was
made; or

(2) any immediate or mediate transferee of such initid tranferee.

(b) The trustee may not recover under section (8)(2) of this section from--

(1) atransferee that takes for vaue, including satisfaction or securing of a present or
antecedent debt, in good faith, and without knowledge of the voidability of the transfer avoided;
or

(2) any immediate or mediate good faith transferee of such transferee.

(o) If atransfer made between 90 days and one year before the filing of the petition--

(1) isavoided under section 547(b) of thistitle; and

(2) was made for the benefit of a creditor that at the time of such transfer was an
ingder;

the trustee may not recover under subsection (a) from atransferee that is not an insider.

(d) Thetrugtee is entitled to only a Sngle satisfaction under subsection (@) of this section.

(e (1) A goaod faith transferee from whom the trustee may recover under subsection (a) of

this section has alien on the property recovered to secure the lesser of --

4Bankruptcy Reform Act of 2001, sec. 1214(1).
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(A) the cogt, to such transferee, of any improvement made after the transfer,
less the amount of any profit redlized by or accruing to such tranferee from such
property; and

(B) any increase in the vaue of such property as aresult of such improvement,
of the property transferred.

(2) In this subsection, "improvement” includes--

(A) physicd additions or changes to the property transferred,

(B) repairsto such property;

(C) payment of any tax on such property;

(D) payment of any debt secured by alien on such property thet is superior or
equd to the rights of the trustee; and

(E) preservation of such property.

(f) An action or proceeding under this section may not be commenced after the earlier of--

(1) one year after the avoidance of the transfer on account of which recovery under this
section issought; or

(2) thetime the caseis closed or dismissed.

§ 551. Automatic preservation of avoided transfer

Any transfer avoided under section 522, 544, 545, 547, 548, 549, or 724(a) of thistitle, or

any lien void under section 506(d) of thistitle, is preserved for the benefit of the estate but only with
respect to property of the estate.

§ 552. Postpetition effect of security interest

() Except as provided in subsection (b) of this section, property acquired by the estate or by

the debtor after the commencement of the case is not subject to any lien resulting from any security
agreement entered into by the debtor before the commencement of the case.

(b) (1) Except as provided in sections 363, 506(c), 522, 544, 545, 547, and 548 of this
title, if the debtor and an entity entered into a security agreement before the commencement of
the case and if the security interest created by such security agreement extends to property of
the debtor acquired before the commencement of the case and to proceeds, prodtet products,
offspring, or profits of such property, then such security interest extends to such proceeds,
produet products'®’, offspring, or profits acquired by the estate after the commencement of
the case to the extent provided by such security agreement and by agpplicable nonbankruptcy
law, except to any extent that the court, after notice and a hearing and based on the equities of
the case, orders otherwise.

(2) Except as provided in sections 363, 506(c), 522, 544, 545, 547, and 548 of this
title, and notwithstanding section 546(b) of thistitle, if the debtor and an entity entered into a
security agreement before the commencement of the case and if the security interest created by
such security agreement extends to property of the debtor acquired before the commencement

17Bankruptcy Reform Act of 2001, sec.1204(2).
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of the case and to amounts paid as rents of such property or the fees, charges, accounts, or
other payments for the use or occupancy of rooms and other public facilities in hotels, motels,
or other lodging properties, then such security interest extends to such rents and such fees,
charges, accounts, or other payments acquired by the estate after the commencement of the
case to the extent provided in such security agreement, except to any extent that the court, after
notice and a hearing and based on the equities of the case, orders otherwise.

§ 553. Setoff

(8) Except as otherwise provided in this section and in sections 362 and 363 of thistitle, this
title does not affect any right of a creditor to offset amutua debt owing by such creditor to the debtor
that arose before the commencement of the case under thistitle againgt aclam of such creditor against
the debtor that arose before the commencement of the case, except to the extent that--

(2) the claim of such creditor againgt the debtor is disalowed;
(2) such claim was transferred, by an entity other than the debtor, to such creditor--
(A) after the commencement of the case; or
(B) (i) after 90 days before the date of the filing of the petition; and
(i) while the debtor was insolvent; or
(3) the debt owed to the debtor by such creditor was incurred by such creditor--
(A) after 90 days before the date of the filing of the petition;
(B) while the debtor was insolvent; and
(C) for the purpose of obtaining aright of setoff againgt the debtor (except for
a setoff of akind described in section 362(b)(6), 362(b)(7), 362(b)(17),
362(b)(28), 555, 556, 559, 560, or 561 of thistitle)'®.

(b) (1) Except with respect to a setoff of akind described in section 362(b)(6), 362(b)(7),

362(b)(34) 362(b)(17), 362(b)(28), 555, 556, 559, 560, 561%°, 365(h), 546(h), or 365(i)(2)

of thistitle, if acreditor offsets amutud debt owing to the debtor againgt a cdlam againg the

debtor on or within 90 days before the date of the filing of the petition, then the trustee may
recover from such creditor the amount so offset to the extent that any insufficiency on the date
of such setoff isless than the insufficiency on the later of--
(A) 90 days before the date of the filing of the petition; and
(B) the firgt date during the 90 daysimmediatdy preceding the date of thefiling
of the petition on which there is an insufficiency.
(2) In this subsection, "insufficiency” means amount, if any, by which aclam againg the
debtor exceeds amutua debt owing to the debtor by the holder of such claim.

(c) For the purposes of this section, the debtor is presumed to have been insolvent on and

during the 90 daysimmediately preceding the date of thefiling of the petition.

8 554. Abandonment of property of the estate

1B ankruptcy Reform Act of 2001, sec. 907(n)(1).
189Bankruptcy Reform Act of 2001, sec. 907(n)(2).
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(a) After notice and a hearing, the trustee may abandon any property of the estae that is
burdensome to the estate or that is of inconsequentia value and benefit to the estate.

(b) On request of aparty in interest and after notice and a hearing, the court may order the
trustee to abandon any property of the estate that is burdensome to the estate or thet is of
inconsequentia vaue and benefit to the estate.

(¢) Unless the court orders otherwise, any property scheduled under section 521(1) of thistitle
not otherwise administered at the time of the closing of a case is abandoned to the debtor and
administered for purposes of section 350 of thistitle.

(d) Unless the court orders otherwise, property of the estate that is not abandoned under this
section and that is not administered in the case remains property of the estate.

§ 555, Cerntractuaright-totauidete-a-seedritiescontract Contractual right to liquidate, terminate,

or acceler ate a securities contract*’

The exercise of acontractud right of a stockbroker, financid inditution, financial
participant,'” or securities clearing agency to cause the tiggidlation liquidation, termination, or
acceler ation'’? of a securities contract, as defined in section 741 of thistitle, because of a condition of
the kind specified in section 365(€)(1) of thistitle shal not be stayed, avoided, or otherwise limited by
operation of any provision of thistitle or by order of acourt or administrative agency in any proceeding
under thistitle unless such order is authorized under the provisons of the Securities Investor Protection
Act of 1970 or any statute administered by the Securities and Exchange Commisson. Asused inthis
section, the term "contractud right” includes aright set forth in arule or bylaw of anationd securities
exchange, anational securities association, or a securities clearing agency, aright set forth in a bylaw
of a clearing organization or contract market or in aresolution of the governing board ther eof,
and aright, whether or not in writing, arisng under common law, under law merchant, or by
reason of normal business practice!’.

‘ t Contractual right to
liguidate, terminate, or accelerate a commodities contract or forward contract*™

The contractua right of acommodity broker, financial participant,*” or forward contract

1Bankruptcy Reform Act of 2001, sec. 907(g)(1).
"Bankruptcy Reform Act of 2001, sec. 907(0)(4)(A).
2Bankruptcy Reform Act of 2001, sec. 907(g)(2).
Bankruptcy Reform Act of 2001, sec. 907(0)(4)(B).
4Bankruptcy Reform Act of 2001, sec. 907(h)(1).
Bankruptcy Reform Act of 2001, sec. 907(0)(5).
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merchant to cause the Hegigation liquidation, termination, or acceler ation'’® of a commodity
contract, as defined in section 761 of thistitle, or forward contract because of a condition of the kind
specified in section 365(€)(1) of thistitle, and the right to a variation or maintenance margin payment
received from a trustee with respect to open commodity contracts or forward contracts, shall not be
stayed, avoided, or otherwise limited by operation of any provision of thistitle or by the order of a
court in any proceeding under thistitle. Asused in this section, the term "contractud right” includes a
right set forth in arule or bylaw of aclearing organization or contract market or in aresolution of the
governing board thereof and aright, whether or not evidenced in writing, arisng under common law,
under law merchant or by reason of normal business practice.

8 557. Expedited determination of interests in, and abandonment or other digposition of grain assets

(&) This section gpplies only in a case concerning a debtor that owns or operates agrain
storage facility and only with respect to grain and the proceeds of grain. This section does not affect
the gpplication of any other section of thistitle to property other than grain and proceeds of grain.

(b) In this section--

(2) "gran" means whest, corn, flaxseed, grain sorghum, barley, oats, rye, soybeans,
other dry edible beans, or rice;

(2) "grain storage facility" means asite or physica structure regularly used to sore grain
for producers, or to store grain acquired from producers for resale; and

(3) "producer" means an entity which engagesin the growing of grain.

(© (1) Notwithstanding sections 362, 363, 365, and 554 of thistitle, on the court's own

motion the court may, and on the request of the trustee or an entity that clams an interest in

grain or the proceeds of grain the court shal, expedite the procedures for the determination of
interestsin and the disposition of grain and the proceeds of grain, by shortening to the greatest
extent feasible such time periods as are otherwise applicable for such procedures and by
establishing, by order, atimetable having a duration of not to exceed 120 days for the
completion of the gpplicable procedure specified in subsection (d) of this section. Such time
periods and such timetable may be modified by the court, for cause, in accordance with
subsection (f) of this section.
(2) The court shall determine the extent to which such time periods shdl be shortened,
based upon--
(A) any need of an entity claiming an interest in such grain or the proceeds of
grain for aprompt determination of such interest;
(B) any need of such entity for a prompt disoosition of such grain;
(C) the market for such grain;
(D) the conditions under which such grain is stored,
(E) the costs of continued storage or disposition of such grain;
(F) the orderly adminigtration of the estate;
(G) the appropriate opportunity for an entity to assert an interest in such grain;
and

18Bankruptcy Reform Act of 2001, sec. 907(h)(2).
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(H) such other consderations as are relevant to the need to expedite such
procedures in the case.
(d) The procedures that may be expedited under subsection (c) of this section include--
(2) thefiling of and response to--
(A) adam of ownership;
(B) aproof of dam;
(C) arequest for abandonment;
(D) arequest for relief from the stay of action againgt property under section
362(a) of thistitle;
(E) arequest for determination of secured status;
(F) arequest for determination of whether such grain or the proceeds of grain--
(i) is property of the edtate;
(i1) must be turned over to the etate; or
(i) may be used, sold, or leased; and
(G) any other request for determination of an interest in such grain or the
proceeds of grain;

(2) the disposition of such grain or the proceeds of grain, before or after determination
of interestsin such grain or the proceeds of grain, by way of--

(A) deof such gran;

(B) abandonment;

(C) digribution; or

(D) such other method as is equitable in the case;

(3) subject to sections 701, 702, 703, 1104, 1202, and 1302 of thistitle, the
gppointment of atrustee or examiner and the retention and compensation of any professond
person required to assst with respect to matters relevant to the determination of interestsin or
disposition of such grain or the proceeds of grain; and

(4) the determination of any dispute concerning a matter specified in paragraph (1), (2),
or (3) of this subsection.

(e (1) Any governmentd unit that has regulatory jurisdiction over the operation or
liquidation of the debtor or the debtor's business shdl be given notice of any request made or
order entered under subsection (c) of this section.

(2) Any such governmenta unit may raise, and may gppear and be heard on, any issue
relating to grain or the proceeds of grain in acase in which arequest is made, or an order is
entered, under subsection (c) of this section.

(3) The trustee shdl consult with such governmenta unit before taking any action
relaing to the digposition of grain in the possession, custody, or control of the debtor or the
estate.

(f) The court may extend the period for fina dispostion of grain or the proceeds of grain under
this section beyond 120 daysif the court finds that--

(1) the interests of justice so require in light of the complexity of the case; and

(2) the interests of those clamants entitled to distribution of grain or the proceeds of
gran will not be materidly injured by such additiond delay.

(9) Unless an order establishing an expedited procedure under subsection () of this section, or
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determining any interest in or gpproving any disposition of grain or the proceeds of grain, is stayed
pending apped--

(2) thereversd or modification of such order on apped does not affect the vaidity of
any procedure, determination, or disposition that occurs before such reversa or modification,
whether or not any entity knew of the pendency of the apped; and

(2) neither the court nor the trustee may delay, due to the apped of such order, any
proceeding in the case in which such order isissued.

(h (1) The trustee may recover from grain and the proceeds of grain the reasonable and
necessary costs and expenses alowable under section 503(b) of thistitle attributable to
preserving or disposing of grain or the proceeds of grain, but may not recover from such grain
or the proceeds of grain any other costs or expenses.

(2) Notwithstanding section 326(a) of thistitle, the dollar amounts of money specified in
such section include the vaue, as of the date of dispogition, of any grain that the trustee
digributesin kind.

(i) In dl cases where the quantity of a specific type of grain held by a debtor operating agrain
storage facility exceeds ten thousand bushels, such grain shdl be sold by the trustee and the assets
thereof distributed in accordance with the provisons of this section.

8§ 558. Defenses of the estate

The estate shdl have the benefit of any defense available to the debtor as againgt any entity
other than the etate, including statutes of limitation, statutes of frauds, usury, and other persond
defenses. A walver of any such defense by the debtor after the commencement of the case does not
bind the edtate.

t Contractual right to liquidate,

terminate, or accelerate a repurchase agreement’”

The exercise of acontractud right of a repo participant to cause the tigtdetion liquidation,
termination, or acceleration'’ of arepurchase agreement because of a condition of the kind
gpecified in section 365(e)(1) of thistitle shal not be stayed, avoided, or otherwise limited by operation
of any provison of thistitle or by order of a court or adminidirative agency in any proceeding under this
title, unless, where the debtor is a stockbroker or securities clearing agency, such order is authorized
under the provisions of the Securities Investor Protection Act of 1970 or any statute administered by
the Securities and Exchange Commission. In the event that arepo participant liquidates one or more
repurchase agreements with a debtor and under the terms of one or more such agreements has agreed
to ddiver assets subject to repurchase agreements to the debtor, any excess of the market prices
received on liquidation of such assets (or if any such assets are not disposed of on the date of
liquidation of such repurchase agreements, at the prices available at the time of liquidation of such

H"Bankruptcy Reform Act of 2001, sec. 907(i)(1).
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repurchase agreements from a generally recognized source or the most recent closing bid quotation
from such a source) over the sum of the stated repurchase prices and al expenses in connection with
the liquidation of such repurchase agreements shdl be deemed property of the estate, subject to the
availablerights of setoff. Asused in this section, the term "contractua right” includes aright set forth in
arule or bylaw, gpplicable to each party to the repurchase agreement, of a nationa securities exchange,
anaiond securities association, or a securities clearing agency, and aright, whether or not evidenced in
writing, arising under common law, under law merchant or by reason of normal business practice.

t Contractual right to liquidate, terminate,

or accelerate a swap agreement!”®

The exercise of any contractud right of any swap participant to cause the termination-of-a-swep
agreement liquidation, termination, or acceleration of one or more swap agr eements'®® because

of a condition of the kind specified in section 365(e)(1) of thistitle or to offset or net out any termination
vaues or payment amounts ariSng under or tr-eonnecttor-with-any-Saap-agreement in connection with
the termination, liquidation, or acceleration of one or more swap agreements®®! shal not be
stayed, avoided, or otherwise limited by operation of any provison of thistitle or by order of acourt or
adminidrative agency in any proceeding under thistitle. Asused in this section, the term "contractua
right" indludes aright, whether or not evidenced in writing, arisng under common law, under law
merchant, or by reason of normal business practice.

§561. Contractual right to terminate, liquidate, acceler ate, or offset under a
master netting agreement and acr oss contracts

(a) IN GENERAL .-Subject to subsection (b), the exercise of any contractual right,
because of a condition of the kind specified in section 365(e)(1), to cause the termination,
liquidation, or acceleration of or to offset or net termination values, payment amounts, or
other transfer obligationsarising under or in connection with one or more (or the termination,
liquidation, or acceleration of one or more)-

(2) securities contracts, as defined in section 741(7);

(2) commodity contracts, asdefined in section 761(4);

(3) forward contracts,

(4) repur chase agreements,

(5) swap agreements; or

(6) master netting agreements,
shall not be stayed, avoided, or otherwise limited by operation of any provision of thistitle or
by any order of a court or administrative agency in any proceeding under thistitle.

1Bankruptcy Reform Act of 2001, sec. 907(j)(1).
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(b) EXCEPTION.-

(1) IN GENERAL .-A party may exercise a contractual right described in
subsection (a) to terminate, liquidate, or accelerate only to the extent that such party
could exercise such aright under section 555, 556, 559, or 560 for each individual
contract covered by the master netting agreement in issue.

(2 COMMODITY BROKERS.--If a debtor isa commaodity broker subject to
subchapter 1V of chapter 7-

(A) aparty may not net or offset an obligation to the debtor arising
under, or in connection with, a commodity contract against any claim arising
under, or in connection with, other instruments, contracts, or agreementslisted
in subsection (a) except to the extent that the party has positive net equity in
the commodity accounts at the debtor, as calculated under that subchapter 1V;
and

(B) another commodity broker may not net or offset an obligation to the
debtor arisng under, or in connection with, a commodity contract entered into
or held on behalf of a customer of the debtor againgt any claim arising under, or
in connection with, other instruments, contracts, or agreementslisted in
subsection (a).

(3) CONSTRUCTION.-No provision of subparagraph (A) or (B) of paragraph
(2) shall prohibit the offset of claimsand obligationsthat arise under-

(A) a cross-mar gining agreement that has been approved by the
Commodity Futures Trading Commission or submitted to the Commaodity
Futures Trading Commission under section 5(a)(12)(A) of the Commodity
Exchange Act and has been approved; or

(B) any other netting agreement between a clearing organization, as
defined in section 761, and another entity that has been approved by the
Commodity Futures Trading Commission.

(c) DEFINITION.-Asused in this section, theterm 'contractual right' includesaright
set forth in aruleor bylaw of a national securities exchange, a national securities association,
or asecurities clearing agency, aright set forth in a bylaw of a clearing organization or
contract market or in aresolution of the governing board thereof, and a right, whether or not
evidenced in writing, arisng under common law, under law merchant, or by reason of normal
business practice.

(d) CASESANCILLARY TO FOREIGN PROCEEDINGS.-Any provisions of thistitle
relating to securities contracts, commaodity contracts, forward contracts, repur chase
agreements, swap agreements, or master netting agreements shall apply in a case under
chapter 15 of thistitle, so that enforcement of contractual provisions of such contracts and
agreements in accordance with their termswill not be stayed or otherwise limited by operation
of any provison of thistitle or by order of acourt in any case under thistitle, and to limit
avoidance power sto the same extent asin a proceeding under chapter 7 or 11 of thistitle
(such enfor cement not to be limited based on the presence or absence of assets of the debtor
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in the United States).’®

§ 562. Damage measur e in connection with swap agreements, securities contracts,
forward contracts, commodity contracts, repur chase agreements, or master
netting agreements

If thetrusteereg ects a swap agreement, securities contract (asdefined in section 741),
forward contract, commodity contract (as defined in section 761), repur chase agreement, or
master netting agreement pursuant to section 365(a), or if a forward contract merchant,
stockbroker, financial ingtitution, securities clearing agency, repo participant, financial
participant, master netting agreement participant, or swap participant liquidates, terminates,
or accelerates such contract or agreement, damages shall be measured as of the earlier of-

(1) thedate of such reection; or

(2) the date of such liquidation, termination, or acceleration.®

182Bankruptcy Reform Act of 2001, sec. 907(k)(1).
18Bankruptcy Reform Act of 2001, sec. 910(a)(1).
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