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UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF | OMA

I N RE:
Chapter 11
RJ MANUFACTURI NG, | NC.
Bankruptcy No. 01-04214

N N N N N

Debt or .

ORDER RE FI NAL APPLI CATI ON FOR COMPENSATI ON OF
ATTORNEY FEES AND EXPENSES

This matter cane before the undersigned on January 20,
2004 on the Final Application for Conpensation of Attorney
Fees and Expenses by Fiegen Law Firm P.C.  Thomas Fi egen
appeared as attorney for Debtor. Janet Reasoner, Assi stant
U.S. Trustee, was also present. After hearing evidence and
argunments of counsel, the Court took the matter under
advi senent. This is a core proceedi ng pursuant to 28 U. S.C.
8§ 157(b)(2)(A).

STATEMENT OF FACTS

Debt or RJ Manufacturing, Inc. ceased operations in April
2000. Richard Rank is President and sol e sharehol der of
Debtor. Debtor filed a Chapter 11 petition on Decenmber 17,
2001. O her than trade credits in a nom nal anpunt, the only
asset in this bankruptcy estate has been Debtor’s interest in
a cause of action against Poclain Hydraulics, Inc. Debtor
val ued the action at $7,000,000 in its schedules. Allowed
claims in this case total approximately $2.5 m|lion.

Early in the case, the Court appointed Attorney Patrick
Roby as Debtor’s litigation counsel for the Poclain action.
On Novenber 27, 2002, upon notion by Poclain, the Court
approved appointnment of a Chapter 11 Trustee to nonitor the
l[itigation, report on its progress and review offers of
settl ement based on the best interests of the creditors and
the estate. At that time, the Court noted that:

[A]s a liquidating debtor-in-possession, RJ
Manuf acturing s focus should be on maxi m zi ng
payment to creditors. As Debtor’s principal,
Ri chard Rank has an individual interest in the
[itigation which my clash with the duties and
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| oyalties required of a Chapter 11 debtor-in-
possessi on.

In re RJ Manufacturing, Inc., No. 01-04214, slip op. at 5
(Bankr. N.D. lowa Nov. 27, 2002). Larry Eide was subsequently
appoi nted as the Chapter 11 Trustee.

The Court approved the settlenment of the Poclain action
in April 2003 for $1,000,000. The approved conproni se
i ncl uded paynment of $333,333 attorney fees for Debtor’s trial
attorney Pat Roby and $70, 000 adm ni strative conpensati on and
expense reimbursenment to Richard Rank for his assistance and
expenses relating to the litigation. Trustee has nmade
di sbursenents for U S. Trustee's quarterly fees and 2003
corporate taxes. As of January 19, 2004, Trustee Eide
reported total assets of $591,350.79. The Court has recently
approved paynent of conpensation to Trustee of $15,420 plus
expense rei nmbursenent of $1,222.79.

Fi egen Law Firm seeks approval of final fees of
$30,891.39 for representing Debtor from Septenber 7, 2001 to
Decenmber 5, 2003. Prepetition fees and sone expenses have
al ready been paid, resulting in a balance of $25,590. 87.

Fi egen has $4,777.48 renmni ning of Debtor’s $10, 000 retainer in
its trust account and requests paynent of $20,813.39 from
Trustee as an adm nistrative expense.

U.S. Trustee asserts Fiegen nust denonstrate that the
requested fees and expenses were reasonabl e and necessary.
Debtor objected to settlenent of the Poclain litigation and
may have caused ot her delays in the progress of the case,
including delays in filing a Plan of Reorganization.

CONCLUSI ONS OF LAW

Under 11 U.S.C. 8§ 330(a)(1l) of the Bankruptcy Code, a
court can award debtor's attorney conpensation only for actua
and necessary services.

[Aln attorney fee application in bankruptcy will be
denied to the extent the services rendered were for
the benefit of the debtor and did not benefit the
estate. This rule is based upon the |egislative

hi story of Bankruptcy Code section 330(a) and the
unfairness of allow ng the debtor to deplete the
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estate by pursuing its interests to the detrinent of
creditors.

In re Kohl, 95 F.3d 713, 714 (8th Cir. 1996) (citations
onmi tted).

The bankruptcy court has broad power and discretion to
award or deny attorney fees and a duty to exanm ne them for
reasonabl eness. In re Clark, 223 F.3d 859, 863 (8th Cir.
2000). The burden is on the attorney to prove that the
proposed conpensation is reasonable. 1d. The Court applies
the | odestar analysis, calculated by nultiplying the
reasonabl e hourly rate by the reasonabl e nunber of hours
required to represent the debtor in the case. 1n re Peterson,
251 B.R 359, 363 (B.A.P. 8th Cr. 2000); see also In re Apex
Ol Co., 960 F.2d 728, 732 (8th Cir. 1992) (adopting | odestar

approach). In making this determ nation, the court nust take
into consideration whether the professional exercised
reasonable billing judgnent. |In re Nilges, 301 B.R 321, 325
(Bankr. N.D. lowa 2003). “Tine spent ‘handhol ding’ or

reassuri ng debtors, or on matters which do not require
attorney services, are sinply not conpensable at an attorney's

regular hourly rates.” [d. Section 330 permts the court, on
its own nmotion or on the notion of a party in interest, to
award conpensation that is |less than the amount requested. 1In

re Peterson, 251 B.R 359, 363 (B.A P. 8th Cir. 2000).

One court has held that a bankruptcy court cannot award
conpensation to debtor’s counsel from estate assets for work
perforned after the appointnment of a Chapter 11 trustee. |In
re Pro-Snax Distributors, Inc., 157 F.3d 414, 425 (5th Cir.
1998). The Suprene Court has recently approved the Fifth
Circuit’s interpretation of the current version of 8§ 330(a) (1)
in Lame v. United States Trustee, S. a. __, 2004 W
110846, at *4 (2004).

ANALYSI S

Based on the foregoing and the U S. Trustee's comments,
the Court concludes that Fiegen Law Firmis not entitled to
the total fees requested. Fromthe beginning of this case,
there has been an inherent conflict between the estate’s
interests and those of M. Rank regarding the Poclain
litigation. M. Rank valued the litigation at approximtely
$7, 000, 000. Based on the clainms existing to date, he would
have personally recovered a substantial sumif Debtor

3
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succeeded agai nst Poclain to the full amount of this
valuation. If the claimultimately was found to be worth | ess
than $2.5 mllion, however, M. Rank personally would have had
no recovery because of the anmpunt of clainms existing against
Debtor. At the same tinme, all risk was borne by the
bankruptcy estate and the creditors. M. Rank had no personal
exposure.

Thus, when litigation counsel and the Chapter 11 Trustee
recommended settling the action for $1,000,000, it is not
surprising M. Rank woul d object. At that point, Trustee was
representing the interests of the creditors and the estate.
Debtor’s objection that the settlenment anmount was not high
enough appears to have been a manifestation of M. Rank’s
desire to personally realize value out of the Poclain action,
over and above the anmpbunts needed to satisfy Debtor’s
creditors.

In this case, the Chapter 11 Trustee was appointed for a
limted purpose of reviewing offers of settlenent in the
litigation based on the best interests of the creditors and
the estate. Thus, conpensation for Fiegen's continued
representation of Debtor after the appointnment of the Trustee
is not conpletely barred under the rational of Lam e and Pro-
Snax Distributors. The Court determ nes, however, that a
portion of the fees and expenses sought by Fiegen Law Firm
were not incurred to benefit the estate. |If Fiegen was
attenmpting to increase the value of the action for the benefit
of unsecured creditors, it was duplicating Trustee's duties.
Fi egen’s fees for asserting Debtor’s objection to the
settlenment of the litigation were of necessity nerely for the
benefit of only Debtor or its sole officer and sharehol der,
M. Rank. Furthernore, the objection to the settl enment
i npeded and del ayed Trustee's attenpts to finalize the
litigation and proceed with adm nistering the estate. The
Court also finds that certain delays in filing a confirmable
liquidation plan are attributable to Debtor and its attorney.
As U. S. Trustee argues, a substantial anount of client
“handhol di ng” appears to have increased attorney fees beyond
that which is reasonabl e or necessary.

Based on the foregoing and after perusing the item zation
of fees requested, the Court concludes that Fiegen's
conpensation should be reduced by $12,000. O the total of
$30, 891. 39 requested, $18,891.39 is approved. O that anount,
Fi egen Law Firm has already taken $5,222.52 from Debtor’s

4
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$10, 000 retainer. Fiegen Law Firm may now di sburse the

remai nder of Debtor’s retainer to itself in the amount of
$4,777.48. Trustee is directed to pay Fiegen $8,891.39 as an
adm ni strative expense. The remai nder of the conpensation
sought by Fiegen Law Firm as counsel for Debtor is not
approved.

WHEREFORE, the Final Application for Conpensation of
Attorney’s Fees and Expenses by Fiegen Law Firm P.C. is
GRANTED | N PART.

FURTHER, the Court approves total conpensation of

$18,891.39, including total fees of $12,110.91 and $6, 780. 48
of expenses, including court costs and U. S. Trustee fees. O
t hi s amount, Fiegen Law Firm has already received $5, 222.52
from Debtor’s $10, 000 retai ner

FURTHER, Fi egen Law Firm may di sburse to itself the
remai nder of Debtor’s retainer of $4,777.48.

FURTHER, Trustee is directed to pay the remai nder of the

approved fees and expenses in the anmount of $8,891.39 as an
adm ni strative expense.

SO ORDERED t his 26th day of February, 2004.

/My‘//w/%

PAUL J. KILBURG
CHI EF BANKRUPTCY JUDGE
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