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I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF | OMA

I N RE:
Chapter 7
WOOD FLOORS | MPORT

DI STRI BUTOR LLC, Bankruptcy No. 02-04481

N N N N N N

Debt or s.

ORDER RE OBJECTI ONS TO CLAI MS

This matter cane before the undersigned on January 29,
2004. Appearing were John Daufeldt for Debtor, Jeff Taylor for
Trust ee Renee Hanrahan, Rush Shortley for EcoBuild, and Peter

Riley for Aslan Inports and John Mtchell. After hearing
evi dence and argunents of counsel, the Court took the matter
under advisenent. This is a core proceeding pursuant to 28

U.S.C. § 157(b)(2)(B).
STATEMENT OF THE CASE

This hearing involves objections |odged by Debtor Wod
Fl oors Inmport Distributor, LLCto three clainms: #42 - Asl an
| mports, #44 - EcoBuild, and #39 - Mark Scherer. At the
begi nni ng of the hearing, the Court was advised by M. Tayl or
t hat an agreenent has been reached regardi ng Cl ai m#39
asserted by Mark Scherer. The Court therefore directs M.
Tayl or to present a proposed order setting out the agreenent
for the Court’s approval. The clains by Aslan |Inports/John
M tchell and EcoBuild remain in dispute.

FI NDI NGS OF FACT

EcoBuild LLC filed a claimin the total anmount of
$17,880.89. O this anpunt, it clainms $4,560 is an unsecured
priority claimfrom wages, salaries or comm ssions. Trustee
proposes to treat this as a bifurcated claim allow ng $4, 650
as a priority wage claimand $13, 230.89 as a general unsecured
|ate-filed claim Debtor does not object to the late-filed
unsecured portion of the claim It objects that of the $4, 650
proposed to be allowed, only $809.68 is actually owed.

Asl an Inports filed a proof of claimin the total anmount
of $32,771.84, with a portion of that being a priority wage
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claim Trustee proposes to bifurcate the claim allow ng
$4,650 as a priority wage claimand $28,121.84 as a general
unsecured claim Debtor objects that Aslan Inports instead
actual ly owes Debtor $3,918.68 and $28,667.32, respectively.
On Aslan’s claim Debtor offers Exhibits Nand Q On Exhibit
Q the Register is titled “Enpl oyee Advances: Note Recei vabl e -
John Mtchell.” Debtor asserts that John Mtchell, operating
under an entity nanmed Aslan Inports, received |oans from
Debtor in the ampbunts listed in Exhibit Q totaling
$28,667.13. Aslan’s Exhibit 2 is a copy of a 2001 1099-M SC
from Debtor to John Mtchell, Aslan. It reports non-enployee
conpensation of $5667.32. This is the ambunt shown on
Debtor’s Exhibit Q for paynents in 2001.

As a matter of background information, the Court notes
that Kathryn Mtchell is now owner and chief officer of Debtor
Wod Floors. Prior to Cctober 29, 2002, her husband Dani el
Mtchell was president and CEOQ. He created the conpany. M.
and Ms. Mtchell are parties in a pending dissolution of
marri age proceeding. John Mtchell of Aslan Inports is Dani el
Mtchell’s brother. Debtor filed its Chapter 7 bankruptcy
petition on Decenber 19, 2002.

Kat hryn Mtchell, current owner of Debtor Wod Floors,
testified. She states that Exhibit D shows what is owed for
conm ssions on sales EcoBuild nade for Debtor. The total is
$809.68. Ms. Mtchell does the day-to-day accounting for
Debt or and believes that ampbunt to be accurate. Upon
guestioni ng by counsel for EcoBuild, Ms. Mtchell repeatedly
responded that she had brought no supporting docunents
regarding the EcoBuild claimto court with her.

EcoBuil d offered the testinony of Daniel Mtchell, former
presi dent, CEO and operator of Debtor. He testified that
generally conmm ssions are 5 percent. EcoBuild and M.

M tchell, however, negotiated 6.5 percent conm ssion on
certain sales. A statenment by Dan Mtchell to this effect is
attached to EcoBuild’ s proof of claim EcoBuild asserts the
6.5 percent conm ssion was arranged with M. Mtchell in early
2001 when he was President. M. Mtchell testified that he
bel i eves EcoBuild’'s cal cul ati ons show t he proper anpunt ow ng
from Debt or.

Kathryn Mtchell also testified on the issue of Aslan
| nports’ claim She stated that John Mtchell was a custoner
who bought material from Debtor. She asserted that he was
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never an enpl oyee or sal esman for Debtor and Debtor never had
an arrangenent for himto receive comm ssions. Ms. Mtchel
testified that the transfers to John Mtchell were | oans,
totaling $28,667.32. She also testified that Exhibit N shows
sales to John Mtchell for which he owes Debtor, and not, as
Asl an cl ainms, requests fromJohn Mtchell for reinbursenents.

The accounting firm of Bergan & Paul sen assisted with
Debtor’s accounting and tax filing. That firm prepared
Debtor’s W2s and 1099s, including the 2001 Form 1099-M SC
which is Aslan’s Exhibit 2.

Daniel Mtchell also testified for Aslan Inports. He
stated that his brother, John Mtchell, did work for Debtor as
an i ndependent contractor. He was on a salary of $2,500 per
nmont h and hel ped Debtor with its website. Daniel Mtchel
testified that the claimof Aslan Inports/John Mtchell is for
unpaid salary. He also testified that Exhibit Nis a
statenment for reinbursenment of John Mtchell s expenses.

CONCLUSI ONS OF LAW

A claimfiled under 11 U S.C. 8 501 that conports with
t he procedural requirenments of Bankruptcy Rule 3001 is prinma
faci e evidence of the validity and anount of such claim |In
re Brown, 82 F.3d 801, 804 (8th Cir. 1996); In re Internet
Navi gator Inc., 293 B.R 198, 204 (Bankr. N.D. lowa), aff’d
301 BBR 1 (B.A.P. 88h Cir. 2003); Fed. R Bankr. P. 3001(f).
Unl ess a party in interest objects to the claimit is deened
allowed. 11 U S.C. §8 502(a). |If an objection to the claimis
made, the court, after notice and a hearing, nust determ ne
t he amount of the claimfixed as of the date of the petition.
11 U.S.C. § 502(b).

Bankruptcy Rule 3001(f) places the burden of producing
sufficient evidence to rebut the presunption of validity on
the objecting party. Brown, 82 F.3d at 804; In re \Witernman,
248 B.R. 567, 570 (B.A.P. 8h Cr. 2000). Once this burden of
production is nmet, the ultimte burden of persuasion as to the
allowability of the claimresides with the creditor. Raleigh
V. Illinois Dep’'t of Rev., 530 U.S. 15, 26 (2000). 1In this
case, Debtor objects to proofs of clains filed by EcoBuild and
Asl an Inports. Debtor bears the initial burden of producing
evidence to rebut the presunptive validity of these clains.
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ANALYSI S

As to EcoBuild s claim the anount of the claimin
di spute is $4,650 which Trustee proposes to allow as a
priority wage claim Debtor asserts that the Vendor Bal ance
Detail, Exhibit D, is an accurate reporting of the anpunts
ow ng for comm ssions to EcoBuild for its sale of Debtor’s
products, totaling $809.68. Debtor offered no other docunents
to support its assertion.

EcoBui |l d attached a spreadsheet to its Proof of Claim
detailing a total of $17,780.89 renmnining due from Debtor.
EcoBui |l d asserts several conm ssion paynents for a “T & G
order were underpaid and additional invoices for comm ssion
paynments remain conpletely unpaid. By a witten statenent
attached to EcoBuild s proof of claimand through testinony in
court, Daniel Mtchell supports EcoBuild' s position that
Debt or underpaid conm ssions, paying 5 percent rather than 6.5
percent as Debtor agreed. Thus, Debtor’s current president
deni es the fornmer president’s assertions regarding the
conm ssion rate. The Court notes that these individuals are
soon to be divorced.

In these circunmstances, the Court nust conclude that
Debtor has failed to rebut the presunptive validity of
EcoBuild’ s priority wage claimof $4,650. Debtor failed to
present any docunments to support the figures set out in
Exhibit D. It merely denies that it underpaid EcoBuild. On
t he other hand, the spreadsheet attached to EcoBuild' s proof
of claimsets out individual sales, ampunts of comm ssion paid
and anmounts underpaid or not paid at all. Fornmer president
Dan M tchell supports EcoBuild s position. Considering the
rel ati onshi p between hi mand Debtor and Debtor’s current
president, the Court is aware that there nay be sone
credibility issues with the testinmony of these individuals.
However, the Court finds EcoBuild' s claimis presunptively
valid and Debtor has failed to rebut that presunption.
Trustee’s proposed treatnment of the EcoBuild claimis
approved.

As to Aslan Inports’ claim Trustee proposes to allow
$4,650 as a priority wage claimand $28,121.84 as a general
unsecured claim Debtor’s Exhibit N, Customer Bal ance Detail,
item zes a total of $3,918.68 owed by Aslan to Debtor.
Debtor’s Exhibit Qitem zes a “Enpl oyee Advances: Note
Recei vabl e” totaling $28,667.32 owed to Debtor. Most of the
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entries on Exhibit Qare in the amunt of $2,500. The 2001
portion equals $5,667. 32.

Debtor offered no docunentation to support the amounts
listed on Exhibit Nor Q John Mtchell and Debtor’s forner
presi dent Dan Mtchell both testified that John Mtchell
wor ked for Debtor for conpensation of $2,500 per nonth.

Asl an’s Exhibit 2 is Debtor’s Form 1099-M SC show ng

nonenpl oyee conpensation to John Mtchell as Aslan in 2001
whi ch matches Debtor’s Exhibit Q anmpbunts for 2001. This
totally underm nes Debtor’s assertion that paynents to Asl an
were | oans rather than conpensati on.

Asl an has many docunents attached to its proof of claim
It categorizes the amounts it clainms are ow ng by Debtor
Debt or presented no evidence to refute these item zations,
ot her than Exhibits N and Q which are nmerely printouts from
Debtor’s accounting records. Again, the court is m ndful of
the rel ati onshi ps between Debtor, Ms. Mtchell, John Mtchel
and Dan Mtchell when determ ning credibility of their
respective testinmony. On this record, the Court concl udes
t hat Debtor has failed to rebut the presunptive validity of
the claimof Aslan Inports and the claimshould be allowed as
proposed by Trustee.

WHEREFORE, Debtor’s objection to the clainms of EcoBuild
and Aslan I nports are DENIED

FURTHER, Trustee’'s proposed treatnent of the EcoBuild
claimis approved. This bifurcated claimis allowed in the
anount of $4,650 as a priority wage claimand $13,230.89 as a
general unsecured late-filed claim

FURTHER, Trustee’'s proposed treatnent of the Aslan
| nports claimis approved. This bifurcated claimis allowed
in the amunt of $4,650 as a priority wage claimand
$28, 121. 84 as a general unsecured claim

SO ORDERED this 12th day of February, 2004.

/My/%

PAUL J. KILBURG
CHI EF BANKRUPTCY JUDGE
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