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UNI TED STATES BANKRUPTCY COURT

FOR THE NORTHERN DI STRI CT OF | OMA
WESTERN DI VI SI ON

I N RE:
ROBI N RENE THOMPSON Chapter 13
Debt or. Bankruptcy No. 03-02878S

ORDER RE: MOTI ON FOR RELI EF FROM STAY

The matter before the court is the notion for relief from
stay filed by BG Investnents. Debtor objects to the notion.
This is a core proceeding under 28 U. S.C. §8 157(b)(2)(0G).

Fi nal hearing was held April 27, 2004 in Sioux City. John M
Murray appeared as attorney for BG Investnents. WI L. Forker

appeared as attorney for the debtor, Robin Rene Thonpson.

Fi ndi ngs of Fact

Thonpson filed her chapter 13 petition on July 30, 2003.
On her schedule A, she listed real property described as:
“Homestead: Lot 21, Block 1 of Hyde Park Addition to Sioux
City, lowa in the County of Wodbury and State of lowa.” She
descri bed herself as “Fee Owner.” She clainmed the honestead
as exenpt property. No one objected to the exenption.

In her schedule D, she |isted Bank of Anerica, N A as
hol der of first and second nortgages agai nst the honestead.
She listed the value of the real estate as $62,000.00 and the
amounts of the first and second nortgages as $47, 000. 00 and
$10, 500. 00, respectively. Thonpson listed the Wbhodbury County

Treasurer as the holder of an unsecured priority claimin the
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amobunt of $2,000.00 for real estate taxes for 2002-2003. She

did not list BG Investnents as a creditor. Notice of the
filing of the bankruptcy case was served on the Wodbury
County Treasurer at 7'M & Douglas St., Sioux City, IA 51101
Di anne McCall, a deputy treasurer in charge of nonitoring
t axpayer bankruptcies, testified that the county treasurer did
not receive notice of the case. She also testified that a
notice addressed to the foregoing | ocation should have reached
the treasurer’s office.

On Septenber 30, 2003, Thonpson anmended her schedul es.
Rel evant to the pending di spute, she anended the anount of
real estate taxes to show an estimated debt of $1,096. 00.
Al so on Septenber 30, Thonpson filed an amended chapter 13
pl an. She proposed to pay $1,319.82 per nonth to the trustee
for 36 nonths. She proposed also to pay into her plan any
addi ti onal disposable income and tax refunds. Thonpson' s plan
prom sed paynent to Wodbury County the amount of its all owed
claimfor the real estate taxes |listed in her anmended
schedul es. She al so proposed to pay, through the trustee, her
regul ar nonthly nortgage paynents and the arrears on the
nort gages. The proposed plan was served on all creditors and
parties listed on the matrix. BG Investnents was not served
with the proposed plan. The court confirmed Thonpson’s
anmended plan on Decenmber 4, 2003.

The trustee filed her report on clains on Decenber 12,

2003. Neither Wbodbury County nor BG Investnments had fil ed
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claims. The deadline for filing was Novenber 17, 2003 for al

creditors except governnmental units. For governnmental units,
t he deadline was 180 days after the filing of the petition.

Thonpson’s honmestead was sold by Whodbury County at tax
sal e on June 18, 2001. BG Investnents was the purchaser. The
purchase price was $434.00. The county treasurer gave BG
| nvestments a Certificate of Purchase. |owa Code § 446. 16.
The treasurer did not notify Thonpson of the identity of the
pur chaser.

BG I nvestnments did not receive notice of the bankruptcy
at the outset of the case. It first |learned of the case when
it received a letter dated February 17, 2004 from Thonpson's
bankruptcy attorney. The attorney enclosed the initial notice
of the bankruptcy case that had been sent to creditors in July
2003.

On March 3, 2004, the Wodbury County Treasurer filed a
proof of claim (claimno. 8) in the amount of $4,633.00 for
tax assessnents dated July 2000, 2001, 2002, and 2003.
Attached to the county’s proof of claimwas a tax statenment
conputed through the end of March 2004. It showed the sale to
BG I nvestnments for $434.00 for delinquent taxes for the tax
years: 2000/2001, 2001/2002, 2002/2003, and 2003/2004. This
i nformati on appears to be incorrect as the sale to BG
| nvestments was for taxes which becane delinquent April 1,
2001. The statenment shows, and the testinony supports, that

BG I nvestnments paid taxes on the property that becane
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del i nquent after the tax sale. They were as follows:

Oct ober 31, 2001 $677. 00

April 22, 2002 626. 00
Oct ober 28, 2002 743. 00
April 24, 2003 677.00

Oct ober 28, 2003 623. 00

The treasurer’s statenment was not attached to novant’s exhibit
4, which was also the county treasurer’s claimform Anot her
tax install ment becane delinquent April 1, 2004. d en Hanson,
a relative of the debtor, attenpted to pay this installnment.
However, prior to his effort, the bankruptcy trustee paid the
county treasurer $1,452.00 as a plan distribution on the
county’s tax claim and part of the trustee s paynent was used
by the treasurer to pay the anount which becane deli nquent on
April 1, 2004. The bal ance of the trustee’s paynent was used
to reduce the county’s filed claim The treasurer applied
G en Hanson’s paynent to the county’'s filed claim

On March 4, 2004, the trustee filed an amendnent to her
report on clainms, recommendi ng all owance of the county’s
priority claimfor $4,633.00. Said another way, she did not
object to the claim Notice was given to all parties of the
amended report. No one filed objection to the report, and no
party has objected to the county’s claim Notw thstanding the
trustee’s recommendation to allow the proof of claim and the
absence of any other party’ s objection, the county appears to
have no cl ai m agai nst the debtor. Robert Know er, the county
treasurer, testified that as a result of the tax sale, and the

paynment of subsequent delinquent taxes by BG I nvestnents, the
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county has been fully paid. Currently, there are no

del i nquent taxes on the property. Know er says that after the
purchase of the property at a tax sale, the county nerely
coll ects any paynents of the delinquent taxes and upon
receiving sufficient paynents, turns the paynments over to the
t ax-sal e buyer at the appropriate tine to effectuate a
redenption fromthe sale. Since the filing of the county’s
priority claim the trustee has paid the treasurer $1,452.00.
The treasurer is holding this in a trust account, until
sufficient paynents have been nade to permt paynment of the
full amount required to redeemthe property fromsale. As of
the date of trial, the treasurer would have to be paid
approxi mately $2,633.00 plus sone anobunt of interest in order
to permt redenption fromthe sale to BG I nvest nents.

On March 8, 2004, BG Investnments filed its proof of
claim identified as claimnunber 9. It clainmed to be owed
$4,633.00 as a secured creditor. BG Investnments asserts in
its claimthat after purchasing the property at tax sale in
2001, it paid subsequent years of delinquent taxes. These
taxes included those beconm ng delinquent after the filing of
Thonpson’s bankruptcy. The trustee filed a second anendment
to her clainms report, recommendi ng all owance of the claim of
BG I nvestnments. She served notice of her report on al
parties, and no one objected to the report. No party has
objected to the claim BG Investnents adnmits its filed claim

is in excess of the correct anount. The anmpbunt of the claim
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as of March 8 would be reduced by the $548 00 payment on the

April 1, 2004 install nment.

Di scussi on

BG I nvestnments noves for relief fromthe automatic stay
of 11 U.S.C. 8 362(a) so that it may serve on the debtor and
ot hers notice of expiration of right to redeemfromthe tax
sale. lowa Code 8§ 447.9(1). The notice nust informthe
possessor of the property, a person in whose nanme it is taxed,
any nortgagees, and certain other persons that unless

redenption is made within 90 days of the conpl etion of

service, a tax deed will issue. 1d. Service is conplete on
the filing of an affidavit of service under |owa Code §
447. 12.

BG I nvest ments says that pursuant to |Ilowa Code § 446. 37,
it must, within three years after the tax sale, conplete
action which qualifies it to obtain a tax deed, or its
certificate of purchase will be canceled, and its lien
extingui shed. The critical date for conpletion of action
requi red under the statute is June 18, 2004. BG Investnents
contends that in order to preserve its |lien against the
property, it must conplete service of notice of the right of
redenption by that date. It asserts that the running of the
90-day redenption period and the conpletion of additional
actions necessary to acquire the deed may be conpl eted after

the running of the three-year period. The debtor agrees with
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t hat proposition.

BG I nvest ments argues that under the plan, its claimwll
not be paid in full by the end of the three-year period. BG
| nvest ments says that it has not been offered adequate
protection of its |ien against the real property, and
therefore relief should be granted under 11 U S.C 8§

362(d) (1).

Thonpson argues that her plan provides that Wodbury
County will be paid over tinme. Anended Plan, T 3. Moreover,
Thonpson contends that the rights of BG investnents as hol der
of a secured claimnmay be nodified under 11 U S.C. 8§
1322(b)(2). She says also that the plan may provide for the
curing of a default. 11 U S.C. 8 1322(b)(3). Thonpson says
that BG I nvestnent’s claimhas been nodified by the plan as
permtted by the Bankruptcy Code, and that the stay shoul d not
be modified to permt BG Investnents to serve the notice which
woul d commence the running of the final 90-day period of
redenpti on.

| disagree with Thonpson’s argunent. Although Thonpson
may propose a plan which would nodify the rights of the hol der
of a secured claim she has not done so. Mbdreover, such
treatment of the creditor nust still neet the confirmation
requi renments of section 1325 of the Code. Both parties agree
that BG I nvestnents is a secured creditor. As such, a plan
may not be confirnmed over its objection unless the plan

provides that it will retain the lien securing the claimand
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it will receive the present value of its allowed claim 11

U S C 8 1325(a)(5)(B). The lien of BG Investnents nust be
protected over the period it would receive paynent on its
claim

Thus al though a plan could provide that BG I nvestnent’s
claimbe paid over tine—the life of the 36-nonth plan--1 do
not understand how Thonpson could prove that such a plan would
protect the creditor’s lien for the same period. The risk to
BG I nvestnents is that if it does not conplete certain actions
by June 18, 2004, its lien would be canceled by the county
treasurer pursuant to |lowa Code § 446. 37.

| will not consider an unfiled plan as a defense to the
motion for relief. Thonpson's confirmed plan treats the
county’s claimas a priority, unsecured claim Thonpson’s
anended plan does not provide retention of a lien relating to
the claim It does not provide for the secured claimof BG
I nvest ments. | ndeed, the evidence indicates that neither
Thonmpson nor her attorney knew the identity of the tax
certificate holder prior to confirmation of the amended pl an.
The confirmed plan does not protect BG Investnents’ |ien.

Thonpson argues that a plan may prohibit or enjoin the
county treasurer fromcanceling the lien held by BG
| nvestments by virtue of its tax sale purchase certificate.
As | have noted, such a plan is not before the court. But
even if it were, the contention is not without problems. As I

have stated, the county does not appear to be a creditor.
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CGenerally, a confirmed plan binds only debtors and creditors.

11 U.S.C. § 1327(a).

It is questionable that the automatic stay tolls the
runni ng of the three-year period during which BG Investnents
must conplete the acts necessary to obtain a tax deed.
Statutory time periods are not tolled by section 362(a).

Johnson v. First National Bank of ©Montevideo, M nnesota, 719

F.2d 270, 276 (8!" Cir. 1983). The tinme period in question
respects the time within which a creditor nust act to preserve
its rights. If the creditor fails to act, the reaction by the
county treasurer in canceling the certificate of purchase
injures the creditor, not the debtor. BG Investnent’'s rights
are at risk, and Thonmpson has failed to show how these rights
are protected under the confirmed anmended plan. Thonpson has
not offered BG I nvestnments adequate protection of its lien.
Therefore, BG Investnents is entitled to relief under 11
U.S.C. § 362(d)(1).

| T IS ORDERED that the nmotion for relief fromthe
automatic stay is granted. BG Investnments may serve its
noti ce of expiration of rights of redenption under |owa Code 8§
447.9, and it nmay take steps after the running of the period
of redenption to obtain a tax deed fromthe county treasurer
Judgnent shall enter accordingly.

SO ORDERED THI S 29" DAY OF APRIL 2004.

U gt =

WIlliamL. Ednonds, Bankruptcy Judge
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