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UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF | OMA

I N RE:
Chapter 13
VI NCENT W M CHELS,
Bankruptcy No. 01-01415
Debt or .

I N RE: Chapter 12

VI NCENT W M CHELS, Bankruptcy No. 03-00316

N N N N N N N N N N N N

Debt or .

ORDER RE FI NAL APPLI CATI ON FOR COMPENSATI ON OF
ATTORNEY’ S FEES AND EXPENSES

This matter cane before the undersigned on April 22,
2004. Attorneys Thomas Fi egen and John Daufel dt appeared for
Fiegen Law Firm (the “Law Firni), Debtor’s attorneys. Caro
Dunbar appeared as Chapter 12 and Chapter 13 Trustee. John
Schmllen represented the U S. Trustee. After the hearing,
the Court took the matter under advisenment. This is a core
proceedi ng pursuant to 28 U. S.C. §8 157(b)(2)(A).

STATEMENT OF THE CASE

Fiegen Law Firmfiled a final application for
conpensation of attorney fees and expenses incurred in
connection with Vincent Mchels’ Chapter 13 and Chapter 12
cases. The application states the Law Firm seeks fees and
expenses totaling $40, 428.49. The Chapter 12/13 Trustee and
the U.S. Trustee filed objections.

FI NDI NGS OF FACT

The Law Firm has represented Debtor Vincent Mchels since
March 2001. Debtor filed a Chapter 13 case on April 23, 2001,
No. 01-01415. After an appeal regarding the secured clai m of
Maynard Savi ngs Bank, In re Mchels, 286 B.R 684 (B.A. P. 8th
Cir. 2002), this case was dism ssed on January 9, 2003.

Debtor filed a Chapter 12 case on February 5, 2003, No. 03-
00316. This Court denied confirmation of Debtor’s plan and
di sm ssed the case on Septenber 19, 2003. In re Mchels, 301
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B.R 9 (Bankr. N.D. lowa 2003). On Debtor’s appeal of the
di sm ssal order, the Bankruptcy Appellate Panel entered its
order of affirmance on March 16, 2004. 1n re Mchels, 305
B.R 868 (B.A.P. 8th Cir. 2004).

After dism ssal of the Chapter 12 case in Septenber 2003,
the Court entered an order requiring the Law Firmto file a
final application for conpensati on and accounting of fees
recei ved regarding the Chapter 13 case, an expl anation of the
retainer disclosed in the Chapter 12 application to enploy the
Law Firm and an item zation of fees and expenses in the
Chapter 12 case. The Court ruled on Decenmber 15, 2003 that it
has jurisdiction to consider allowance and paynent of
conpensation to the Law Firmin both the Chapter 13 and
Chapter 12 cases. In re Mchels, No. 01-01415, No. 03-00316,
slip op. at 3 (Bankr. N.D. lowa Dec. 15, 2003). The Court
al so ordered the Law Firmto di sgorge $8,491.82 which it drew
from Debtor’s retainer without Court approval. Final
consi deration of allowance of conpensation in both cases was
hel d i n abeyance pending the outcone of the appeal of
di sm ssal of the Chapter 12 case. The Law Firmfiled its
Fi nal Application for Conpensation of Attorney’'s Fees and
Expenses relating to both the Chapter 13 and Chapter 12 cases
on March 23, 2004.

Trustee filed an objection. She states she has filed
final reports in both cases and no funds remain for
distribution. The only creditors paid by Trustee were an
apprai ser, accountants and Debtor’s counsel. Trustee notes
the Application shows a paralegal or attorney billing for
secretarial or mnisterial work. She also notes that the
Appl i cation does not appear to account for $13,954 paid to the
Law Firm through the plan or the retainer the Law Firm
received in the first Chapter 13 case.

U.S. Trustee filed an objection. He states the Law Firm
must denonstrate it exercised reasonable billing judgnment and
the conpensation is reasonable in light of results obtained in
the two cases.

The Law Firm s final application for conpensation
requests total fees and expenses of $40,428.49. The
application states this includes anmpbunts for which the Law
Firm previously filed applications for conpensation plus an
addi tional $10,999.19 of fees and expenses from Cct ober 1,
2003 through March 15, 2004. The Court notes that the anpunt
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currently requested does not correlate with anmobunts previously
requested and di scussed in the Decenber 15, 2003 Order, which
stated, in pertinent part:

[ Tlotal fees are requested for representing Debtor
in both the Chapter 13 and Chapter 12 cases of
$48,279.06. O this anount, Fiegen has received a
total of $17,904, plus $8,491.82 Fiegen paid itself
fromthe January 2003 retainer

In re Mchels, No. 03-00316, 01-01415, slip op. at 3 (Bankr.
N.D. lowa Dec. 15, 2003). During the hearing, the Court made
an effort to clarify with the Law Firmthe exact ampunt of
fees requested, approved, and paid. The Court has al so

t horoughly reviewed the record and related filings in both of
Debtor’s cases, and makes the foll ow ng findings:

1. The Law Firmrequests total fees and expenses for
both the Chapter 13 and Chapter 12 cases of
$59, 289.48. The Chapter 13 request totals
$26, 084. 44 for fees and expenses ari sing between
March 1, 2001 and January 31, 2003. The Chapter 12
request totals $33,205.04 for fees and expenses
arising between February 1, 2003 and March 15, 2004.

2. To date, the Court has approved fees and expenses of
$17,473 in the Chapter 13 case, of which $936
remai ns unpaid. No conpensati on has been approved
in the Chapter 12 case.

3. The Law Firm has received total paynents of $16, 537.

4. Pursuant to this Court’s order of disgorgenent, the
Law Firm holds $8,510.14 in its trust account
constituting the remai nder of Debtor’s retainer.

As further background, the Court notes that Debtor was
solvent at the time he filed his first bankruptcy petition on
April 23, 2001. At that tinme, he held unencunbered property
which, if liquidated in a Chapter 7 case, could have paid al
creditors in full. Mynard Savi ngs Bank, Debtor’s nost
significant secured creditor, was substantially oversecured.
As the U S. Trustee pointed out at the hearing, these cases
were essentially all about head-butting between Debtor and the
Bank. Attorney Schmllen stated at the hearing that the



Case 01-01415 Doc 164 Filed 05/10/04 Entered 05/10/04 16:07:49 Desc Main
Document  Page 4 of 8

handwiting was on the wall early on that any reorganization
was not going to go.

In the nore than three years since the first filing,
Debt or has not paid anything to unsecured creditors. He has
pai d accountants through his bankruptcy cases to prepare
del i nquent tax returns, finding he has substantial debt to
taxi ng authorities. The taxing authorities have received sonme
tax refund nmoney and Debtor continues to owe back taxes of
approxi mately $56,000. The Law Firm and an apprai ser have
al so been paid. The Bank received sone grain checks and
$11,000 to $12,000 fromrent from Shooky’'s Bar during the
Chapter 13 case. It received approximately $10,500 in rents
and $15, 000 in adequate protection paynments during the Chapter
12 case. Trustee refunded approxi mately $5,260 to Debtor when
the Chapter 13 case was di sm ssed.

At the hearing, upon questioning by the Court, Attorney
Fi egen conceded that Debtor would often refuse to take the Law
Firm s advice. |Instead, Debtor would demand contrary actions
which the Law Firm i npl emented despite its advice and agai nst
its better judgnent. In the end, Debtor was unable to propose
a successful plan of reorganization and both cases were
di sm ssed with no paynent to unsecured creditors and with the
automatic stay enduring for three years.

REASONABLE ATTORNEY FEES

The Court has had too many opportunities in the recent
past to exam ne attorney fees charged by this law firmin
reorgani zati on cases. Many of its previous pronouncenents are
applicable to this case. For exanple, in ln re Nilges, 301
B.R 321 (Bankr. N.D. lowa 2003), this Court disallowed $4, 000
of an additional $7,714 requested by Fiegen Law Firmin a
Chapter 12 case. It stated as foll ows:

The bankruptcy court has broad power and

di scretion to award or deny attorney fees and a duty
to exam ne them for reasonableness. [n re Clark,
223 F. 3d 859, 863 (8th Cir. 2000). The burden is on
the attorney to prove that the proposed conpensation
is reasonable. 1d. A court may award debtor’s
attorney conpensation only for actual and necessary
services. In re Kohl, 95 F.3d 713, 714 (8th Cir.
1996). Section 330(a)(4)(B) provides that in a
chapter 12 or chapter 13 case in which the debtor is
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an individual, the court may award reasonabl e
conpensation to the debtor's attorney for
representing the interests of the debtor in
connection with the bankruptcy case based on a
consi deration of the benefit and necessity of such
services to the debtor and the other factors set
forth in 8 330(a). See In re Digman, No. 98-00220-
C, slip op. at 2 (Bankr. N.D. lowa Aug. 17, 1998).

Section 330 governs allowance of attorney fees
and permts the court, on its own notion or on the
nmotion of a party in interest, to award conpensati on
that is |l ess than the ambunt requested. 1n re
Peterson, 251 B.R 359, 363 (B.A.P. 8th Cir. 2000).

We have consistently held that the | odestar
met hod, cal cul ated by nmultiplying the
reasonabl e hourly rate by the reasonabl e
nunmber of hours required to represent the
debtor in the case, is the appropriate
approach for determn ning reasonabl e
conpensati on under 8 330. To determ ne the
reasonabl e rates and hours, 8§ 330(a)(3) (A
directs courts to consider factors
i ncl udi ng:

—-the tinme spent;

—-the rates charged,;

--the necessity of the services for
adm ni stration of the case;

--the reasonabl eness of the anount of
time spent in light of the conplexity,
i nportance and nature of the problem issue
or task addressed; and

--the reasonabl eness of the requested
conpensation conpared to the customary
conpensation charged by conparably skilled
practitioners in non-bankruptcy cases.

Id. at 363-64 (citations omtted); see also In re
Apex O 1 Co., 960 F.2d 728, 732 (8th Cir. 1992)
(adopting | odestar approach). In nmaking this
determ nation, the court nust take into

consi deration whether the professional exercised
reasonable billing judgnent. In re Mednet, 251 B.R
103, 108 (B.A.P. 9th Cir. 2000). Tine spent
“handhol di ng” or reassuring debtors, or on matters
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whi ch do not require attorney services, are sinply
not conpensable at an attorney’s regular hourly
rates. In re Stronberg, 161 B.R 510, 519 (Bankr.
D. Colo. 1993).

Counsel has a duty to supervise clients' conduct
for conpliance with the Bankruptcy Code. In re
Kl oubec, 251 B.R 861, 866 (Bankr. N.D. |owa 2000).
As a professional, an attorney nust instruct the
debt or on appropriate conduct and nust devel op
client control. In re Berg, 268 B.R. 250, 262
(Bankr. D. Mont. 2001). “To foster such client
control, an attorney nust be: . . . know edgeabl e
about the paranmeters and limts of avail able
alternatives and renedies, and unwilling to allow a
client to direct or dictate the progress or activity
in a case, if such activity is inconsistent with the
requirements of the law.” 1d.

The Law Firm points out that any fees approved
will be paid by Debtors directly, not fromthe
bankruptcy estate. It is inportant to note that
only the ampunt allowed by the court is collectible
by the Law Firm [n re Gantz, 209 B.R 999, 1002
(B.A.P. 10th Cir. 1997). Attorney fees may be paid
to a debtor's counsel only if approved by the Court.
In re Want, 217 B.R 585, 588 (Bankr. D. Neb.
1998). Fees are (1) disallowed, (2) allowed as an
adm ni strative expense to be paid fromthe estate,
or (3) allowed but nust be paid by the debtor
directly, not fromthe estate. Gantz, 209 B.R at
1003. Absent court approval, neither the debtor nor
the estate is ever liable. |d.

Ni | ges, 301 B.R at 324-25.

W THDRAVWAL OF RETAI NER W THOUT APPROVAL

The Court also continues to be concerned by the Law
Firmis withdrawal of Debtor’s retainer fromits trust account
wi t hout Court approval. In its order filed Decenber 15, 2003,
the Court ordered the Law Firmto di sgorge approximtely
$8,500 which it paid itself from Debtor’s retainer to be
replaced in its trust account pending further orders of the
Court. The Court discussed this withdrawal with Attorney
Fi egen at the hearing herein. The Law Firm agrees that after
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di sm ssal of the Chapter 13 case, it received paynment from
Debtor’s retainer without Court approval. The Court finds
that after the Chapter 12 petition was filed, the Law Firm had
an unsecured cl ai m agai nst Debtor for unpaid fees and expenses
fromthe Chapter 13 case. It was after the Chapter 12
petition was filed that the Law Firmtook the paynment fromits
trust account w thout Court approval.

Drawi ng down froma retainer without court approval is

sanctionable. “It is well settled that disgorgenent of fees
is an appropriate sanction for failure to conply with the
di scl osure requirenents of section 329 and Rule 2016.” 1In re

Reddi ng, 263 B.R. 874, 880 (B.A.P. 8th Cir. 2001). See, e.qg.,
In re I ndependent Engineering Co., 197 F.3d 13, 17 (1st
Cir.1999) (no error in denying all fees upon failure to

di scl ose draws on retainer despite the assertion that the

retai ner was not estate property). For exanple, in Inre
Birky, 296 B.R 480, 483-84 (Bankr. C.D. IIl., 2003), the

court stated it has the authority to reduce the attorney’s
conpensation as a sanction for inproper disclosure of the
application of the retainer fee and direct paynents fromthe
debtors prior to required court approval. The court all owed
conpensation of $16, 000, rather than $29, 944. 35 request ed,
after deducting the anmount the attorney had applied to
attorney fees prior to court approval, and further reductions.
| d.

CONCLUSI ONS

The Court concludes that the Law Firmfailed to properly
supervi se Debtor’s conduct. In so doing, it provided |egal
services as directed or dictated by Debtor which were
i nconsistent with the policies and purposes of the Bankruptcy
Code. It was unreasonable for the Law Firmto provide | egal
services to Debtor in proposing unconfirmable plans in the
Chapter 13 case and to further file the subsequent Chapter 12
case with a proposed plan which was no better than the Chapter
13 plans and was unconfirmable on its face. And, during the
three years of the automatic stay, Debtor has held sufficient
unencunbered, nonexenpt property with which he could have paid

his creditors in full. By facilitating Debtor’s unrealistic
attenpts to retain his property and avoid paying creditors,
the Law Firm has failed to exercise reasonable billing

judgment as required under 8 330 of the Bankruptcy Code.
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The Law Firmis not entitled to an adm nistrative expense
claimin Debtor’s two cases. As both cases are dism ssed and
no nmoney remains for distribution, no further conpensation can
be paid to the Law Firm from t he bankruptcy estates. Any
further allowed conpensation to the Law Firm for
representation of Debtor in these two cases nust be paid by
Debtor directly.

The Court does not doubt that Fiegen Law Firm has
invested a great deal of tinme in representing Debtor. As
di scussed above, however, a significant portion of the Law
Firm s fees and expenses are not reasonable or allowable under
t he Bankruptcy Code. The Court previously approved and
al l owed paynent to the Law Firmin the anount of $17,473, of
whi ch $16, 537 has been paid. The Law Firm may now di sburse to
itself the further ampount of $8,510.14 which it holds in its
trust account constituting the remai nder of Debtor’s retainer.

Al'l other fees and expenses requested by the Law Firm for
representing Debtor in these two bankruptcy cases are
di sal l owed. The Court disallows $8,500 as a sanction for the
Law Firmis withdrawal of this approxi mate anount from Debtor’s
retainer without Court approval. The remainder of the total
fees and expenses requested are disall owed as unreasonabl e and
are not collectible from Debtor or any other entity.

WHEREFORE, the Final Application for Conpensation of
Attorney’s Fees and Expenses by Fiegen Law Firm P.C. is
GRANTED | N PART and DENI ED | N PART.

FURTHER, the Law Firm may disburse to itself the anount

of $8,510.14 which it holds in its trust account constituting
the remai nder of Debtor’s retainer

FURTHER, all other conpensation for attorney’s fees and

expenses is disallowed and not collectible from Debtor or any
ot her entity.

SO ORDERED this 10th day of May, 2004.

/Zf////‘é%

PAUL J. KILBURG
CHI EF BANKRUPTCY JUDGE
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