Case 03-04001 Doc 94 Filed 11/22/04 Entered 11/22/04 15:02:34 Desc Main
Document Page 1 of 8

UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF | OMA

I N RE:

LARRY DEAN SCHAEFER Chapter 7
ELAI NE MARI E SCHAEFER

Debt or s. Bankruptcy No. 03-04001M

MEMORANDUM DECI SI ON
MATTHEWS' S MOTI ON FOR RELI EF FROM STAY

Janes S. Matthews, Jr. noves for relief fromthe
automatic stay so that he may continue with litigation in the
state of Oklahoma to |iquidate his claimagainst debtors Larry
and El ai ne Schaefer. A telephonic hearing on the notion was
hel d Septenmber 3, 2004. Matthews, who is an attorney,
represented hinself. Dale L. Putnam appeared as attorney for
the Schaefers. Eric W Lam appeared as attorney for trustee
David A. Sergeant. The parties advised the court that an
evidentiary hearing was not necessary, and that the court
could issue its decision on the strength of the filed papers
and the oral statenents and argunments made by counsel at the
hearing. | will, therefore, treat the tel ephonic hearing as a
final hearing on the notion. This is a core proceedi ng under
28 U.S.C. 8 157(b)(2)(0Q.

The parties asked the court to withhold ruling on the

motion until the court had considered and ruled on a nobtion to
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conprom se a controversy between the trustee and the
Schaefers. The outcome of that notion, according to the
parties, mght have obviated the need for ruling on Matthews’s
notion for relief. The trustee has withdrawn his notion to
conprom se. Matthews’s notion is now ripe for decision.

Schaefers filed their joint chapter 7 petition on COctober
20, 2003. On their original schedule show ng creditors
hol di ng unsecured nonpriority clains (Schedule F), they listed
a debt to Matthews in the anmount of $24, 705.32 (docket no. 1).
They did not show the debts as contingent, unliquidated, or
undi sputed. Also, they did not state any opinion as to
whet her both or only one of the Schaefers was the debtor.

Schaefers anmended their Schedule F on January 5, 2004 to
submt additional information. As to Matthews, this
addi tional information showed that the debt was for | egal
services rendered in the spring of 2000, that the debt was
jointly owed, but that it was disputed. (ld.) On July 16,
2004, Schaefers anended their Schedule F a second time to show
that the debt to Matthews was owed by Larry Schaefer only.

The clainms deadline in the case was set as April 14, 2004
(docket no. 27). WMatthews filed a proof of claimon March 31,
2004, claimng that Schaefers owed him $25, 705.32 for |egal

servi ces and advancenent of costs. He alleged that the claim
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was unsecured and nonpriority. On August 2, 2004, Elaine
Schaefer objected to his claimon the grounds that she had
paid her debt to Matthews and was no | onger indebted to him
and that even if she were, the claimwas excessive and should
be di sall owed accordingly (docket no. 72). Matthews
responded, denying her allegations (docket no. 80). Trustee
David A. Sergeant objected to Elaine Schaefer’s objection to
Matt hews’ s claimon the basis that she had no standing to

obj ect. She contends, however, that the assets of her estate
exceed in value the ampunt of her debts. | conclude that she
does have standing.

In addition to his proof of claim Matthews has filed an
adversary proceedi ng agai nst the Schaefers (No. 04-9054M. He
states his conplaint in four counts. First, he seeks judgnent
agai nst Schaefers for the amount of his claim and he asks the
court to determ ne that the claimbe excepted from debtors’

di scharges under 11 U.S.C. 8§ 523(a)(2)(A) on the grounds of
fraud. Second, Matthews seeks recovery from Schaefers
sounding in intentional tort, and he asks the claimbe
excepted from di scharge under 11 U. S.C. § 523(a)(6), as a
wilful and malicious injury. Third, Matthews objects to
Schaefers’ discharges under 11 U S.C. 8§ 727(a)(2). Last, he

obj ects to the discharges under 11 U.S.C. § 727(a)(4).
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Matt hews’ s notion for relief fromstay asks that the
automatic stay be nodified to permt himto liquidate his
cl ai m agai nst each of the Schaefers in the District Court for
Okl ahoma in Okl ahoma. Hi's anmended petition in that court is
attached to Matthews’s Motion to Strike and Response to El ai ne
Schaefer’s objection to his bankruptcy claim (docket no. 80).
It appears that his petition against the Schaefers was filed
in Cklahoma sonetine in 2002. His anmended petition was filed
on Decenber 18, 2002 (id.). The anmended petition sought
j udgnment agai nst Schaefers only for the account due.

At the hearing, Matthews asserted that in the state court
proceedi ng, discovery had been conpleted and that the parties
were on the verge of conducting final pretrial when Schaefers
filed bankruptcy. He said that his claimcould be determ ned
expeditiously in the Cklahoma action, resulting in judicial
econony. He points out that the action arises out of
circumstances arising in Oklahoma where he represented the
Schaefers in matters in that state, and that determ nation of
his claimrequires application of Oklahoma state law. He says
the expert wi tnesses supporting his claimare from Okl ahons,
and proceeding in the state forumwould result in convenience
to the greatest nunber of participants. Last, he says that he

does not seek enforcenment of any judgment he m ght obtain, but
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only liquidation of his claim

Schaefers resist the notion, contending that debtors
shoul d not be required to travel to Oklahoma to litigate the
clai moutside of the bankruptcy proceedings. They say there
is no basis for granting relief.

The trustee resists the nmotion. He says the estate has
very little nmoney, and that as trustee he could not afford to
hire counsel in Oklahoma or to travel there to take part in
the litigation. Counsel for the trustee stated at the hearing
that the trustee likely objects to Matthews’s claimonly to
t he extent $3,500.00. He says that Matthews may have fail ed
to give Schaefers credit for a paynent to himin that anmount.
Matt hews admits this nmay be true. He says he is investigating
the matter and woul d reduce his claimif a paynent were nade
and accounted for. The trustee does not otherw se object to
the claim

The court may grant relief fromthe automatic stay for
cause. 11 U.S.C. § 362(d)(1). It has been held that Congress
intended that relief could be granted, “to allow litigation
i nvol ving the debtor to continue in a non-bankruptcy forum

under certain circunstances.” Wley v. Hartzler (In re

Wley), 288 B.R 818, 822 (B.A. P. 8" Cir. 2003). Often it

nm ght be nore appropriate to allow the continuation of the
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ot her proceedings. |d.

I n maki ng the determ nati on of whether to grant
relief fromthe stay, the court nust bal ance the
potential prejudice to the debtor, to the bankruptcy
estate, and to the other creditors against the
hardship to the nmoving party if it is not allowed to
proceed in state court. The factors used to bal ance
t he hardshi ps are: (1) judicial econony; (2) trial
readi ness; (3) the resolution of prelimnary
bankruptcy issues; (4) the creditor’s chance of
success on the nmerits; (5) the cost of defense or

ot her potential burden to the bankruptcy estate and
the inpact of the litigation on other creditors.

ld. citing Blan v. Nachogdoches County Hospital (In re Blan),

237 B.R. 737, 739 (B.A. P. 81" Cir. 1999).

Based on consideration of these factors and the notion
papers and statenments of counsel, | determ ne that relief
shoul d be granted. There would be some prejudice to Elaine
Schaefer by permtting the continuance of litigation in
Okl ahoma. However, | recognize that Ms. Schaefer, at |east
in the past, nust have had a presence in Okl ahoma sufficient
to involve her in litigation in that state. She hired
Matt hews to represent her. To liquidate the claim one of the
parties must travel. In light of Ms. Schaefer’s hiring
Matt hews in Okl ahoma, | consider that the greater hardship
woul d be to require himto litigate his claimin lowa, and to
bring his witnesses here. The Okl ahoma case is nearly ready
for trial. Discovery has been conpleted. The issues involve
Ckl ahoma | aw, and the reasonabl eness of attorneys’ fees and

6
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costs expended there. | need decide no bankruptcy issues
before the state court can rule. It is beyond dispute that
Schaefers were involved in litigation in Cklahoma and that
Matt hews was retained to represent them M. Schaefer does
not dispute his claim Ms. Schaefer clainms that she has
fully paid Matthews for his work and that his charges are
excessi ve.

It is difficult to determne the |ikelihood that Mtthews
will succeed on the nerits in his claimagainst Elaine
Schaefer. However, Mtthews appears to have stated a
sufficient claimto proceed to the pretrial stage in state
court. The nmerits of his claimare substantial enough to
wei gh this factor in his favor. Last, | do not consider that
there is significant prejudice to the bankruptcy estate or to
other creditors. No other creditors are involved in the
litigation. The trustee is concerned only that Matthews may
have failed to give Schaefers credit for a $3,500.00 paynent
on their account. This is not a significant anount so as to
prejudice the trustee by his inability to travel to Cklahoma.
Moreover, M's. Schaefer has also raised the issue of the
anount due, and she can represent the trustee’ s concerns on
t he issue.

| find that the bal ance of hardship favors Matthews.
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Relief will be granted to permit himto litigate his claim
agai nst Schaefers in the pending proceeding in the state court
of Okl ahonma.

| T 1S ORDERED that the nmotion for relief fromstay is
granted. The automatic stay is nodified to permt Janes S.
Matt hews, Jr. to liquidate his clainms against Larry Schaefer
and El ai ne Schaefer in Case No. CJ2002-10186, pending in the
District Court of Oklahoma County, State of Okl ahoma.
Matt hews may obtain judgment for noney due, but may not obtain
any |lien against property of the bankruptcy estate or the
debt ors absent further order of the bankruptcy court. Al so,
he may not nmake any attenpt to |levy or to execute upon the
j udgnment absent perm ssion of the bankruptcy court. Judgnment
shal |l enter accordingly.

DATED & ENTERED: November 22, 2004

UL 2 Dmgnd =

WIlliam L. Ednonds, Bankruptcy Judge
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November 22, 2004




