Case 03-09041 Doc 29 Filed 02/19/04 Entered 02/19/04 14:39:58 Desc Main
Document Page 1 of 17
UNI TED STATES BANKRUPTCY COURT?
FOR THE NORTHERN DI STRI CT OF | OWA
WESTERN DI VI SI ON

I N RE:

Rl CHARD ROY MJULDER Chapter 7
and TAM SUE MJULDER
Bankruptcy No. 03-00039S
Debt or s.

FI RST FEDERAL BANK
Plaintiff
VS. Adversary No. 03-9041S

RI CHARD ROY MULDER
and TAM SUE MJULDER

Def endant s.

MEMORANDUM DECI SI ON

The matter before the court is First Federal Bank’'s
conplaint to determ ne dischargeability of its claimagainst
Ri chard Roy Mul der and Tam Sue Mil der, the debtors. Final
trial was held on January 14, 2004 in Sioux City. Jeffrey L.
Poul son appeared as attorney for First Federal Bank
(hereinafter “Bank”). A. Frank Baron appeared as attorney for
Ri chard and Tam Miulder. This is a core proceedi ng under 28

U.S.C. § 157(b)(2)(I).

Fi ndi ngs of Fact

Ri chard and Tam Mul der, husband and wife, filed their
joint chapter 7 petition on January 7, 2003. Their schedul es
i ndi cated their indebtedness to Bank as a secured creditor

hol ding a security interest in a 1991 Chevy Lum na and a 1992
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Ford Ranger pickup. They listed their debt to the Bank in the
amount of $7,428.87 and the value of the two vehicles as
$2, 000. 00.

On Novenber 14, 2001, the Mulders entered into a consumner
| oan transaction with Bank. The Bank |oan officer for the
transaction was Dan Matus. The anmount refinanced was
$9,669.01. Under the repaynment terns, Milders were to nake 31
nont hly payments to Bank in the anount of $361.85. The
Mul ders secured the debt by granting Bank a security interest
in the follow ng personalty: 1991 Chevrol et Lum na autonobil e;
1992 Ford Ranger; a 1990 Bass Tracker 17' boat; a 1995 50-
hor sepower Mercury notor; and a 1990 Jim Boat trailer (Exhibit
5).

This was not Mulders’ first |loan transaction with the
Bank. The Novenber 14 | oan was a consolidation of two or
t hree previous | oans and an advance of an additi onal
$1,500. 00. Bank had previously taken security interests in
t he notor vehicles and the boat, motor, and trailer. Bank’s
lien against the title to the Chevrolet Lum na was noted in
1996. Its lien against the Ford Ranger was noted in 1997.
Bank sought to perfect its |lien against the boat, notor, and
trailer by filing a Uniform Commercial Code financing
statenment with the O Brien County Recorder. The statenent was
filed on February 10, 1997. Bank filed a continuation

statenment for its filing on January 16, 2001
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Al t hough the boat and the boat trailer were both titled
vehi cl es under lowa | aw, Bank did not attenpt to have its lien
noted on the titles. Wen Mil ders purchased the boat, they
financed it through Tyson Credit Union, a | ender associated in
some way with M. Milder’s enployer. The credit union's lien
was noted on the title to the boat. Matus testified that in
taking the boat and trailer as security for Bank, he was not
aware the boat and trailer were titled properties.

By December 2002, Muil ders had beconme del i nquent on their
Novenmber 2001 | oan with Bank (Exhibit 5). They nmet wi th Matus
and executed a Change in Terns Agreenent on Decenmber 20, 2002.
(Exhibit 2). The effect of the agreenment was to bring the
Novenber 2001 note current. It added two delinquent paynents
to the end of the | oan period, extending the paynents past the
original June 20, 2004 maturity date. There was no change in
the interest rate. There was no new noney advanced, and the
collateral remained the sane. The Change in Terns Agreenent,
whi ch was executed by Mil ders, stated:

| acknow edge this Agreenent is secured by the

follow ng collateral described in the security

agreenent listed herein, all the terns and

conditions of which are hereby incorporated and made

a part of this Agreenent: notor vehicles, a boat,

titled collateral and a trailer described in a

Consumer Agreenent dated Decenber 20, 2002.

(Exhibit 2.)

The Change in Terns Agreenent was prepared by Matus

before the Mulders cane into the bank to sign it. Mtus did
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not ask themat that tine if they still had the two vehicles
and the boat, motor, and boat trailer. Matus did not ask the
debtors to fill out a financial statenent, although they would
have been asked to fill out a | oan application listing their
debts. Bank’s consuner | oan application form does not request
a listing of assets. Matus testified that in Novenmber 2001 he
beli eved the boat, motor, and boat trailer had a val ue of
$4, 000. 00 to $5,000.00. In December 2002, when the |oan terns
were nodi fied, he believed they had a val ue of about
$4, 000. 00.
At the tinme Mil ders signed the Change in Terns Agreenent
i n Decenber 2002, they no |onger had the boat, nmotor, and boat
trailer. They had sold themin July 2002 for $3,000.00. M.
Mul der testified that he spoke with a boat deal er before
putting the boat, nmotor, and trailer up for sale. He placed
an advertisement showing a sale price of $3,500.00. The best
of fer he received was for $3,000.00. M. Mil der says the
not or was worth nore than the boat, estimating that at sale
the nmotor was worth $2,000.00 and the boat was worth $1, 000.
The buyer’s check was made out to M. Milder. He

endorsed the check and gave it to Ms. Mil der who deposited it
in their bank account. Ms. Milder sent a check of about
$620.00 to the credit union to pay off the debt against the
boat. The credit union sent the title back to Mul ders show ng

its lien had been rel eased. M. Milder testified that
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al t hough he thought First Federal Bank had a |ien against the
boat, he noticed that its name was not on the title as a
| ienholder. He transferred the title to the buyer. M.
Mul der testified that he and his wife intended to pay the
bal ance of the sales proceeds to Bank, but that before they
could, the child support recovery unit for lowa seized half of
the funds in their account. \Whatever anount remai ned was not
paid to Bank.

Matus testified that if he had known the boat, notor, and
boat trailer had been sold, he would not have entered into the
Change of Terns Agreenent with Miul ders. He testified that
i nstead he woul d have required Miulders to cure their |oan
paynment delinquencies up front, rather than by adding the
del i nquent paynents to the end of the paynent period on the
| oan. Matus said he relied on the Bank’s continued security
in the boat, notor, and trailer in curing the default and
extendi ng the paynents.

M. Ml der knew that the Bank believed it had a security
interest in the boat, nmotor, and trailer when he sold them
He never told Matus or anyone el se at Bank of the sale. Ms.
Mul der testified that she believed that Bank had a lien on the
boat, motor, and trailer and that the Mul ders could not sell
t he property w thout paying Bank. When the Change in Terns
Agreenment was signed, she saw in the agreenent that the Bank

still clained a lien on that property. She denied that she
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was asked verbally if they still owned the boat, notor, and
trailer.

She said she knew it was inmportant for the Bank to know
of the sale, but nonetheless she did not tell Matus that they
had sold the property. Ms. Milder testified that she was
concerned about remaining silent, but she said nothing because
she believed they woul d pay the Bank debt, and everything
woul d be all right. The Mulders signed the Change in Terns
Agreenment on or about Decenber 20, 2002. They signed their
bankruptcy petition and schedul es on January 5, 2003, and
filed themelectronically on January 7, 2003. Bank has not

attenmpted to foreclose on or to obtain possession of the two

mot or vehi cl es.

Di scussi on

Bank contends that its claimagainst Mil ders shoul d not
be discharged. It alleges that Mil ders’ conversion of the
proceeds fromthe sale of Bank’s collateral was a wilful and
mal i cious injury to Bank under 11 U S.C. 8§ 523(a)(6). Bank
al |l eges al so the debt should not be discharged under 28 U. S. C
8§ 523(a)(2)(B) because the Mil ders obtai ned the Bank’s
agreenment to extend the | oan and cure the delinquency by the
use of a materially false witten statenent as to their

financial condition. Bank clains the Change in Terns
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Agreenment was such a statenent. Bank argues also that the
Change in Ternms Agreenent was a fraudul ent representation
regardi ng Mul ders’ ownership of the boat, notor, and trailer

so that the debt should be excepted from di scharge under 28

U.S.C. § 523(a)(2)(A).

ClaimUnder 11 U.S.C. § 523(a)(6)

Bank asks that its claimbe excepted fromdischarge as a
wi llful and malicious injury to Bank caused by Mil ders. Bank
says the Mul ders converted Bank’s collateral. “WIIful” neans

deli berate or intentional. Johnson v. Logue (In re Logque),

294 B.R 59, 62 (8" Cir. B.A P. 2003). The injury, not just
t he act causing injury, nust be intended. 1d. at 63. To be
mal i ci ous, the debtor’s conduct nust be targeted at the
creditor in the sense that conduct is certain, or alnost
certain, to cause harm |d. The conduct nust “be nore

cul pable than that which is in reckless disregard of
creditors’ econom c interests and expectancies, as

di stinguished fromnere legal rights. Moreover, know edge
that | egal rights are being violated is insufficient to
establish malice, absent sone additional ‘aggravated

circumstances’....” Barclays Aner./Bus. Credit, Inc. v. Long

(In re Long), 774 F.2d 875, 881 (8" Cir. 1985).

Bank contends it was Miul ders’ sale of the boat w thout
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paynment of the proceeds to the Bank that constitutes willful
and malicious injury. Wen Mil ders sold the boat, notor, and
trailer, they deposited the noney into their bank account.
They paid off the prior lien. Certainly this was no injury to
Bank’ s rights. After paynent to the credit union,
approxi mately $2,300.00 remnined in the account. At | east
hal f of that amount was garnished by the Iowa Child Support
Recovery Unit. There was no evidence of when the garni shment
t ook place. None of what renmai ned after the garni shment was
paid to Bank. There is no evidence as to when Mil ders spent
t he noney or what they spent it on.
The evidence is insufficient for nme to find that Ml ders’

failure to pay the balance to the Bank resulted froman intent
to injure Bank. Bank’s claimunder 11 U S.C. 8 523(a)(6) is

deni ed.

ClaimUnder 11 U.S.C. § 523(a)(2)(B)

Bank clainms that the Change in Ternms Agreenent was a
witten statenent respecting the debtors’ financial condition
whi ch debtors used to obtain a refinancing of credit. Bank
contends that the statenent was materially false, that it was
made with the intent to deceive Bank, and that Bank reasonably
relied on the statenent in refinancing the credit. Bank,

therefore, asks that Mulders’ obligation to it be excepted
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from di scharge under 11 U . S.C. § 523(a)(2)(B). The court nust
det erm ne whether the Agreenent is a witten statenent
respecting the debtors’ financial agreenment within the nmeaning
of the Code.

The rel evant paragraphs relate to the collateral securing
the Mul ders’ obligations under the agreenment and the
underlying prom ssory note. There are two:

DESCRI PTI ON OF COLLATERAL. 1991 CHEVROLET LUM NA/

1992 FORD RANGER/ 1990 BASS TRACKER 17' BOAT/ 1995
50 HORSEPOVWER MERCURY MOTOR/ 1990 JI M BOAT TRAI LER

COLLATERAL. | acknow edge this Agreenment is secured
by the follow ng collateral described in the
security instrument listed herein, all the terns and

conditions of which are hereby incorporated and made

a part of this Agreenent: notor vehicles, a boat,

titled collateral and a trailer described in a

Consuner Security Agreenent dated Decenber 20, 2002.
Exhibit 2.

| agree with the proposition that a statenment respecting
a debtor’s financial condition is a broader category of
statenment than a formal financial statement. As a result, 8§

523(a)(2)(B) does not require the statenent to be a

traditional financial statement. First National Bank of

O athe, Kansas v. Pontow, 111 F.3d 604, 609 (8" Cir. 1997);

Norcross v. Ransford (In re Ransford), 202 B.R 1, 4 (Bankr.

D. Mass. 1996). Arguably, any statenment about any of a
debtor’s assets or liabilities, in the broadest sense, may

relate to and therefore respect a debtor’s financi al
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condition. | do not think the statute should be so broadly
interpreted. The purpose of the statenment nust be to indicate
the debtor’s overall financial condition. |[d. at 5. The
pur pose of the statenment in the Change in Terns Agreenment was
to reiterate the itens of collateral securing the debt and to
confirmthe grant of the security interest. The statenent
said nothing of the Mulders’ overall financial condition.
| ndeed, a borrower signing such an Agreenent m ght be as poor
as a church nouse or as rich as Croesus. Because the listing
of collateral did not relate to Mul ders’ overall financial
condition, | do not consider the Agreenent one respecting the

debtors’ financial condition. It is, therefore, not

actionable under 11 U.S.C. § 523(a)(2)(B).

ClaimUnder 11 U.S.C. § 523(a)(2)(A)

In the alternative, Bank asks that its claimbe excepted
from di scharge under 11 U. S.C. § 523(a)(2)(A), which excepts
from di scharge any debt for noney, property, services, or an
extension, renewal, or refinancing of credit, to the extent
obt ai ned, by false pretenses, a false representation, or
actual fraud, other than a statenent respecting the debtor’s
financial condition. 11 U.S.C. 8 523(a)(2)(A). Bank nust
prove by a preponderance of the evidence that (1) debtors nade

a false representation; (2) the debtors knew the

10
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representation was false at the tine it was made; (3) the
debtors nade the representation with the intention and purpose
of deceiving the Bank; (4) the Bank justifiably relied on the

representation; and (5) the Bank sustained the alleged | oss

and danmage as a proximate result of the representation. Burt

v. Maurer (In re Maurer), 256 B.R 495, 500 (8" Cir. B.A P
2000).

The representations at issue are those in the Change in
Ternms Agreenent executed by Miul ders on Decenber 20, 2002,
whi ch describe the collateral for the obligation to include
the 17" Bass Tracker boat, the 50-horsepower Mercury notor,
and the 1990 Jimboat trailer (Exhibit 2). Bank contends that
t hese are representations by Miul ders that they are the | awful
owners of the property described. | agree. The Change in
Ternms Agreenent nmakes reference to the Note, Disclosure and
Security Agreenment executed by Mil ders on Novenber 14, 2001
(Exhibit 5). It was that earlier |oan docunent that was
nodi fied by the Change in Terns Agreenent. The Agreenent
reconfirmed Mul ders’ representation that they were the | awful
owners of the property (Exhibit 5, page 2, “REPRESENTATI ON AND
PROM SES W TH RESPECT TO THE PROPERTY”). | find also that the
Change in Terms Agreenent was a refinancing agreenment within
the meaning of 11 U.S.C. 8§ 523(a)(2)(A).

Mul ders’ representation that they were still the owners

11
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of the boat, motor, and trailer was false, and Mul ders knew it
to be false when they signed the Change in Terns Agreenment on
Decenber 20, 2002. The representation was deliberately nade
with the intention of deceiving Bank. Milders were delinquent
in their |oan paynents. The agreenent benefited them because
it cured the delinquency by allowing their two delinquent
paynents to be made at the end of the | oan period. Had the
Agreement not been nmade, Bank woul d have required Miul ders to
cure the default by bringing payments up to date through
i ncreasing the ampunts of their earliest schedul ed paynents
until they caught up. An inability to cure would have led to
accel eration of the balance due on the note and an i medi ate
effort by Bank to recover the collateral. The sale of the
boat, motor, and trailer mght then have cone to |ight.

Ms. Miulder saw in the Change in Ternms Agreenent that the
boat, motor, and trailer were still shown as collateral. Each
of the Mul ders understood that the Bank believed it had a
security interest in that property. Ms. Milder was
unconfortable in signing the Agreenent knowing it was w ong.
Each of the Miul ders kept silent. They did not tell Matus that
t he boat, notor, and trailer had been sold in July. Probably
by that time, half of the remaining proceeds of the sale had
been garnished by the State of lowa. Ms. Ml der kept silent

because she thought they would pay the Bank, and everything

12
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woul d be all right. | find also that Bank relied on the
representation and entered into the refinancing agreenent,
permtting a long-termcure of the debtors’ default and
foregoing i nmedi ate recourse to its contractual and state-|aw
remedi es.
A critical issue in dispute, however, is whether Bank's

reliance was justifiable. Justifiable reliance does not nean

t hat Bank’s conduct nust conformto the standard of the

r easonabl e man. Field v. Mans, 116 S.Ct. 437, 444

(1995) (citing Restatenent (Second) of Torts 8 545A, Commrent b
(1976)). The Bankruptcy Appellate Panel for the Eighth
Circuit has comented that the standard for show ng

justifiable reliance under Field v. Mans is “fairly | ow and

that a party may justifiably rely on a m srepresentati on even
when she coul d have ascertained its falsity by conducting an

investigation.” Guske v. Guske (In re Guske), 243 B.R 359,

363 (8" Cir. B.A.P. 2000). But, “if there are any warning
signs (i.e., obvious or known falsities, see Restatenent

[ (Second) of Torts] 8 541) either in the docunents, in the
nature of the transaction, or in the debtor’s conduct or
statenments, the creditor has not justifiably relied on his
representation.” |d., 243 B.R at 363-64. “Justification is
a matter of the qualities and characteristics of the

particular plaintiff, and the circunstances of the particular

13
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case, rather than of the application of a community standard

of conduct to all cases.” Field v. Mans, 116 S.Ct. at 444

(quoting Restatenent (Second) of Torts 8 545A, Comment b).

It seenms to ne true that Bank and Matus, Bank’s enpl oyee,
shoul d be consi dered as havi ng expert know edge regardi ng the
maki ng of | oans and securing those |oans with perfected
interests in property of the borrower. Matus shoul d have
known that the ownership in the boat would be represented by a
title certificate. See lowa Code 8§ 462A. 77 (1997). Matus
shoul d have known that perfection of Bank’s security interest
in the boat would be acconplished by noting the lien on the
title. lowa Code § 462A.84(1). This was true in 1997, in
2001, and in 2002. Also, ownership of the boat trailer would
have been shown by a certificate of title. |owa Code 88
321.18, 321.20, and 321.24 (1997).

Had Matus checked the State’'s records in Decenmber 2002,
he |ikely would have | earned that the boat and trailer had
been sold. See Ilowa Code 88 462A.77(8) and 321.45 (subs. 2,
3) and 321.46. He did not do so. He did not know that the
boat was a titled vehicle or that the Bank’s |ien would be
perfected by notation of the lien on the boat’s certificate of
title.

The failure of Bank to check the title records to verify

ownership of the boat and trailer, even though this m ght have

14
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been done at little cost and effort, is not fatal to Bank’s
claimthat it justifiably relied on Miul ders’ representation
t hat they owned the property. Bank was entitled to rely on
Mul ders’ statenment in the Agreenment and the affected | oan

docunment, unless there were warning signs that the statenents

were not true. Sanford Institution for Savings v. Gallo, 156

F.3d 71, 75 (1st Cir. 1998); Mynard Savings Bank v. Banke (In

re Banke), 275 B.R 317, 329 (Bankr. N.D. lowa 2002) (Kil burg,
J.).

These decisions are in accord with the Restatenent
(Second) of Torts 8 540, which states that “[t] he recipient of
a fraudul ent m srepresentation of fact is justified in relying
upon its truth, although he m ght have ascertained the falsity
of the representation had he nmade an investigation.” The
comment to section 540 states that the rule

is applicable even though the fact that is

fraudulently represented is required to be recorded

and is in fact recorded. The recording acts are not

intended as a protection for fraudulent liars. Their

purpose is to afford a protection to persons who buy

a recorded title against those who, having obtained a

paper title, have failed to record it. The purpose

of the statutes is fully acconplished w thout giving

thema collateral effect that protects those who make

fraudul ent m srepresentations fromliability.
Rest at ement (Second) Torts 8 540, Comment b. Therefore,
notw t hst andi ng that in Decenber 2002, Bank m ght have | earned

fromthe title records that the boat and trailer were no

| onger property of the Mulders, | find that Bank justifiably

15
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relied on Mulders’ statenents in refinancing Mil ders’ debt.
The remaining issue i s danages— what anmount i s excepted
from di scharge. Milders contend that no new cash was
advanced, and therefore, there is no damage to Bank by the
extension of the tinme for nmaking two paynents. Also, Milders
al | ege that because Bank had no lien, sale of the property was
not inproper, but if Bank had a lien, it could still pursue
the collateral and is thus not damaged. | disagree. Bank had
a perfected security interest in the notor and an unperfected
security interest in the boat (there is nothing in |Iowa Code
chapter 462A which voids the lien if it is not perfected). |
am not sure of Bank’s interest in the trailer in Decenber
2002. | believe it was a titled vehicle, supra, at 14.
However, the parties have not submtted |egal authority on the
need to note a lien on the title as a step in perfection (see
| owa Code 8§ 321.50(1)). There is no evidence Bank had
possession of the title to the trailer, so | cannot concl ude
that the Bank’s lien in the trailer was |ost under |owa Code 8§
321.50(6), either in 1997 or in 2001. Bank had a lien in the
trailer, perfected or unperfected. But Ml ders’ argunents
that Bank’s lien rights determ ne damages is not well taken.
The entire debt to Bank is not dischargeable. Once it is
proven that refinancing is obtained by fraud, then “any debt”

arising fromthe refinancing is excepted from di scharge.

16
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Cohen v. De La Cruz, 118 S. Ct. 1212, 1214 (1998). Milders

refinanced the entire debt, and they obtained that refinancing
by fraud. The entire debt is not dischargeable.

| T 1S ORDERED t hat the indebtedness of Richard Roy Mil der
and Tam Sue Mul der to First Federal Bank is excepted from
debtors’ discharges pursuant to 11 U S.C. 8 523(a)(2)(A).

| T 1S FURTHER ORDERED t hat the clains of First Federa
Bank agai nst Richard Roy Mil der and Tami Sue Mul der under 11
U.S.C. 88 523(a)(2)(B) and 523(a)(6) are dism ssed.

| T 1S FURTHER ORDERED t hat costs are taxed to defendants.
Judgnent shall enter accordingly.

SO ORDERED THI' S 19t h DAY OF FEBRUARY 2004.

LI 2Dt =

W Illiam L. Ednonds, Bankruptcy Judge
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