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UNI TED STATES BANKRUPTCY COURT

FOR THE NORTHERN DI STRI CT OF | OMA
IN RE
GARY WAYNE COLSEN Chapter 7

Debt or . Bankruptcy No. 03-00363M

GARY WAYNE COLSEN
Plaintiff
VS. Adversary No. 03-9079M

UNI TED STATES OF AMERI CA
(I'nternal Revenue Service)

Def endant .

ORDER RE DEFENDANT’ S MOTI ON FOR SUMVARY JUDGMVENT

The matter before the court is defendant’s notion for summary
judgment filed February 9, 2004. The United States asks the court
to determne that plaintiff’s incone tax liability for tax years
1992-1996 i s nondi schargeable as a matter of |aw.

The court held a tel ephonic hearing on the matter March 30,
2004. Appearing for novant was Assistant United States Attorney
Phyllis Jo Gervasio. Attorney Judith O Donohoe represented
plaintiff Gary Wayne Col sen. The parties have filed post-hearing
briefs, and the court deenms the matter fully submtted. This is a

core proceeding pursuant to 28 U S.C. 8§ 157(b)(2)(1).

Standard for Summary Judgnent

A party is entitled to summary judgnent if the “pleadings,

depositions, answers to interrogatories, and adm ssions on file,
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together with the affidavits, if any, show that there is no genuine

I ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law.” Fed.R Civ.P. 56(c), incorporated

by Fed. R Bankr.P. 7056.

Factual Background

Plaintiff Gary Wayne Col sen filed a Chapter 7 bankruptcy
petition in this court on February 10, 2003 and received a general
di scharge of debts on May 28, 2003.

On May 15, 2003, Col sen comrenced this adversary proceeding to
determ ne the dischargeability of federal inconme tax liability for
tax years 1992-1998. As grounds for the discharge of this debt,

Col sen stated that tax returns for tax years 1992-1998 were fil ed
nore than three years before the date of the filing of his
bankruptcy petition. Conplaint, { 5.

Colsen did not file tinely tax returns for tax years 1992
t hrough 1996. As authorized by 26 U . S.C. § 6020(b), the Internal
Revenue Service (“IRS’) prepared substitutes for returns (“SFRs”)
for those tax years. The SFRs for tax years 1992 through 1995 were
prepared August 8, 1997. The SFR for tax year 1996 was prepared
Decenmber 2, 1997. The IRS issued notices of deficiency on April 28,
1998 for tax years 1992 through 1995 and on February 11, 1999 for
tax year 1996. The notices, also called “ninety-day letters,” gave
Col sen ninety days to file a petition with the United States Tax
Court for a redeterm nation of the deficiency. See Doc. 10, United

States Menorandum in Support of Motion, Exhibit B (Notice of
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Deficiency for tax years 1992 and 1993). The notices showed t hat

Col sen owed the foll ow ng anounts:

Tax Year Tax Deficiency
1992 15, 025
1993 28, 867
1994 46, 326
1995 48, 602
1996 47,910

The notices al so showed anobunts added for penalties for failure to
file timely returns, as authorized by 26 U S.C. § 6651(a)(1), and
for underpaynment of estimated taxes, as authorized by 26 U S.C. §
6654. Colsen did not file a petition with the Tax Court.

In Novermber 1998, the IRS assessed the taxes, with interest and
penalties, for tax years 1992 through 1995. Assessnent was nade for
tax year 1996 on July 12, 1999.

I n Septenmber and October 1999, Colsen filed Fornms 1040 for each
of the tax years 1992-1996. For tax year 1992, Col sen reported a
refund due in the ampbunt of $506. For the remmining years, he
reported tax owing in the followi ng anounts: 1993, $1,910; 1994,
$9, 305; 1995, $7,989; 1996, $7, 894.

The I RS exam ned each of the Forns 1040 as an audit
reconsi deration. On June 12, 2000, the IRS abated the assessnents

as foll ows:

Tax_ Year Tax Abat ed | nterest Abat ed
1992 11, 754 8,103. 83
1993 13, 660 4.507. 28
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1994 14, 771 -
1995 17,234 -
1996 16, 583 4,404. 07

On February 7, 2000, prior to the abatenent in June, the IRS abated
$17, 284 of tax and $2,095.64 of interest of the ampunt originally
assessed for tax year 1996.

The United States admits that Colsen filed tax returns for tax
years 1997 and 1998 and that it has nmade assessnents agai nst Col sen
for tax, interest and penalties for those years. Answer, § 3f-Kk.
The United States admits that Colsen’s tax liability for tax years
1997 and 1998 is dischargeable. [1d., § 5. It denies that Col sen

filed tax returns for tax years 1992-1996. |d., § 3a-e.

Di scussi on

The governnent’s position is that the debt for the 1992-1996
tax years is nondi schargeabl e pursuant to Bankruptcy Code §
523(a)(1)(B) for Colsen’s failure to file “returns” within the
meani ng of the statute. The creditor bears the burden of proof by a
preponderance of the evidence that debt is nondi schargeable. G ogan
v. Garner, 498 U.S. 279, 111 S.Ct. 654 (1991). This is so even when
the debtor is the plaintiff in the conplaint to determn ne

di schargeability. Langlois v. United States, 155 B.R 818, 820

(N.D.N. Y. 1993); Dube v. United States (In re Dube), 169 B. R 886,

891 n.5 (Bankr. N.D. Ill. 1994). The burden of proof in this action
is on the United States.

The statutory exceptions to discharge are to be narrowy
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construed. Werner v. Hofmann, 5 F.3d 1170, 1172 (8th Cir. 1993);

Belfry v. Cardozo (In re Belfry), 862 F.2d 661, 662 (8th Cir. 1988).

Bankruptcy Code § 523(a)(1) provides that a Chapter 7 discharge
does not discharge a debtor from any debt for a tax-
(A) of the kind and for the periods specified in section
507(a)(2) or 507(a)(8) of this title, whether or not a
claimfor such tax was filed or all owed;
(B) with respect to which a return, if required-
(i) was not filed; or
(i1) was filed after the date on which such
return was | ast due, under applicable [ aw or
under any extension, and after two years before
the date of the filing of the petition; or
(C) with respect to which the debtor made a fraudul ent
return or willfully attenpted in any manner to evade or
def eat such tax.
11 U.S.C. 8 523(a)(1).
Colsen filed Fornms 1040 for each of the tax years at issue.
The United States does not claimthat the tax forms were irregul ar
I n any respect or that Colsen failed to supply the information
required by the forms. Nor does the United States claimthat Col sen
has made a fraudul ent return or has attenpted to evade his tax
liability with respect to any of the subject tax years. The IRS
accepted the fornms and, on the basis of the information reported on
the fornms, abated taxes and interest assessed agai nst Col sen. The
critical fact, the governnent argues, is that the Fornms 1040 for

1992-1996 were filed after the IRS had assessed Col sen’s tax

liability for those years. The governnent contends that a Form 1040
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filed after assessnment has no tax consSequence and, therefore, cannot

be a return within the neaning of 8§ 523(a)(1)(B).
The United States urges the court to follow a Iine of cases

adopting the analysis of United States v. Hindenlang (In re

Hi ndenl ang), 164 F.3d 1029 (6th Cir. 1999). |In Hindenlang, the

debtor did not file tinmely incone tax returns for tax years 1985,
1986, 1987 and 1988. In 1990, the I RS sent the debtor proposed
deficiency letters, known as “thirty-day letters.” It later
prepared SFRs and sent formal deficiency letters to the debtor. The
| RS assessed the taxes in 1991. In 1993, the debtor filed Forns
1040 reporting essentially the sane taxes owi ng as cal cul ated by the
IRS. He did not pay the taxes. In 1996, the debtor filed a Chapter
7 bankruptcy petition and commenced an adversary proceeding to
determ ne the dischargeability of his federal inconme tax
obligations. On cross-motions for summary judgnent, the bankruptcy
court ruled in the debtor’s favor and the district court affirmed.

In re Hindenlang, 214 B.R 847 (S.D. Chio 1997). The governnment

appeal ed.
The Sixth Circuit framed the i ssue as “whether Fornms 1040 fil ed
after the IRS has made an assessnent can constitute returns for

pur poses of 8 523(a)(1)(B).” Hindenlang, 164 F.3d at 1032. Fi nding

no formal definition of the term*®“return” in either the Bankruptcy
Code or the Tax Code, the court adopted the four-part “Beard test”
as the applicable test of whether a docunent qualifies as a return.
Id. at 1034. The Beard test was derived fromtwo Suprene Court

cases, Germantown Trust Co. v. Commi ssioner of Internal Revenue, 309
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U.S. 304, 60 S.Ct. 566 (1940), and Zellerbach Paper Co. V.

Hel vering, 293 U.S. 172, 55 S.Ct. 127 (1934), and is so called
because the four prongs of the test were first conbined in Beard v.

Conmm ssioner of Internal Revenue, 82 T.C. 766 (1984). “In order for

a docunment to qualify as a return: (1) it nust purport to be a
return; (2) it nmust be executed under penalty of perjury; (3) it
must contain sufficient data to allow calculation of tax; and (4) it

must represent an honest and reasonable attenpt to satisfy the

requi renents of the tax law.” Hindenlang, 164 F.3d at 1033 (quoting
the district court’s decision, 214 B.R at 848). The deciding issue

i n H ndenl ang was whether the forns represented “an honest and

reasonabl e attenpt to satisfy the requirenents of the tax law.”

Hi ndenl ang, 164 F.3d at 1034.

The Sixth Circuit concluded that “when the debtor has failed to
respond to both the thirty-day and the ninety-day deficiency letters
sent by the IRS, and the governnment has assessed the deficiency,
then the [debtor’s] Forms 1040 serve no tax purpose, and the
government thereby has nmet its burden of show ng that the debtor’s
actions were not an honest and reasonable effort to satisfy the tax
law.” Ld. at 1034-35. The court held as a matter of |aw that the
debtor’s fornms were not returns within the nmeaning of 8§
523(a) (1) (B).

The case of United States v. Nunez (Iln re Nunez), 232 B.R 778

(B.A.P. 9th Cir. 1999),! represents a second |ine of cases dealing

1 The Fourth Circuit in Mdroney v. United States (ln re
Moroney), 352 F.3d 902, 906 n.2 (4th Cir. 2003), stated it was

7
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with the issue. In In re Nunez, the debtor failed to file tinmely

federal incone tax returns for tax years 1985, 1986, 1987, and 1989.
The I RS prepared SFRs for these tax years. By April 1993, the IRS
had assessed the taxes owi ng, based on its own calculations. In
1994, the debtor filed Fornms 1040 for the tax years at issue,
reporting the same incone as calculated by the IRS. In 1997, debtor
filed a Chapter 7 bankruptcy petition and filed a conplaint to
determ ne the dischargeability of his income tax debt.

The United States argued in Nunez that a Form 1040 fil ed post-
assessnment cannot qualify as a return, because it does not serve the
pur pose of providing the information necessary to cal cul ate the tax.
The court rejected this argunent as reading into 8 523(a)(1)(B) a
requi rement that is not in the text of the statute. Congress did
not condition the discharge of tax debt on whether a return was

filed prior to assessnent. |n re Nunez, 232 B.R at 781-82.

The governnment argued alternatively that the debtor’s Forns
1040 did not represent an honest and reasonable attenpt to conply
with the tax laws, and thus did not nmeet the fourth prong of the
Beard test. The court concluded, however, that good faith in the
context of the Beard test should be construed narrowy. The
question is whether the tax form appears “on its face to constitute

an honest and genui ne endeavor to satisfy the law.” [d. at 783

uncertain whether In re Nunez was inplicitly overruled by United
States v. Hatton (In re Hatton), 220 F.3d 1057 (9th Cir. 2000). In
Rushing v. United States (In re Rushing), 273 B.R 223, 227 (Bankr.
D. Ariz. 2001), the court concluded that the Ninth Circuit in |In re
Hatton did not adopt the “Hindenlang Rule.” See also Payne v.
United States (In re Payne), 306 B.R 230, 236 n.3 (Bankr. N.D. III.
2004) (distinguishing In re Hatton from|In re Nunez).

8
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(citing Savage v. Internal Revenue Service (In re Savage), 218 B. R

126 (B.A.P. 10th Cir. 1998)).

The United States alleged in In re Nunez that the debtor had

filed a bankruptcy petition solely to avoid paying his tax
liability. It argued that certain facts, including the number of
years the debtor had failed to file a tinely return, were indicia of
bad faith. The essence of the government’s claimwas that the

debtor had attenmpted to evade his taxes. In re Nunez, 232 B.R at

783. As such, the governnent’s focus was relevant to 8
523(a)(1)(C). Because the United States had not raised 8§
523(a) (1) (C) as a basis for nondischargeability, the court granted
the debtor’s nmotion for summary judgnment. 1d.

This court recogni zes that perhaps the wei ght of bankruptcy
authority views the debtor’s course of conduct as relevant to

whet her the debtor has filed a tax return for purposes of §

523(a)(1)(B). See, e.qg., Mdironey v. United States (In re Mroney),

352 F.3d 902, 905-06 (4th Cir. 2003); United States v. Wuods, 2004

WL 882057 at * 2 (S.D. Ind. 2004). Nevertheless, the line of cases

rejecting the Hindenlang analysis retains vitality. See, e.qg.,

Payne v. United States (In re Payne), 283 B.R 719, 726 (Bankr. N.D.

[11. 2002) (denying governnent’s notion for summary judgnment); 306
B.R 230, 236-37 (Bankr. N.D. Ill. 2004) (deciding in favor of
debtor after trial). The Eighth Circuit has not ruled on the issue.

The court believes fromits own research and fromthe parties’

briefs that the Hindenlang |ine of cases does not represent binding

precedent in this district. Mreover, the court is not persuaded by
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this line of cases. The Hindenlang decision represents a departure

fromthe principles of statutory construction |Iong held applicable
i n dischargeability proceedings.
The court’s analysis of 8 523(a)(1)(B) nmust begin “with the

| anguage of the statute itself.” United States v. Ron Pair

Enterprises, Inc., 489 U S. 235, 241, 109 S.Ct. 1026, 1030 (1989).

When the “statute’ s | anguage is plain, the sole function of the
courts is to enforce it according to its terns. . . . The plain
meani ng of | egislation should be conclusive, except in the rare
cases in which the literal application of a statute will produce a
result denonstrably at odds with the intention of its drafters.”

Id. at 1030-31. A focus on the text of the Bankruptcy Code has been
t he hall mark of Suprene Court bankruptcy jurisprudence for nore than

a decade. See Walsh v. United States (In re Walsh), 260 B.R 142,

147 & n.5 (Bankr. D. Mnn. 2001) (collecting cases), aff’'d, 2002 W
1058073 (D. M nn. 2002).

The court finds no reason to believe this to be the “rare case”
that would allow the court to depart fromthe text of the statute.
The word “return” is an unanbi guous termin compn usage. A return
is “a formal statenment on a required | egal form show ng taxable
i ncome, allowabl e deductions and exenptions and the conputation of

the tax due.” United States v. Hatton (In re Hatton), 220 F.3d

1057, 1060 (9th Cir. 2000) (quoting Webster’s Ninth New Coll egi ate
Dictionary (1985)); see also Black’s Law Dictionary (8th ed. 2004)
(“tax return” is an “inconme-tax formon which a person reports

I ncome, deductions, and exenptions, and on which tax liability is

10
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cal cul ated”).

The Hi ndenl ang anal ysis has been criticized as ignoring the

plain | anguage of § 523(a)(1)(B). Crawley v. United States (In re

Crawl ey), 244 B.R 121, 126 (Bankr. N.D. Ill. 2000); see also In re

Savage, 218 B.R at 132; In re Payne, 306 B.R at 236-37. The

courts in the Hindenlang |ine of cases rely on policy-based

argunments for rejecting a “plain meaning” anal ysis, enphasizing the
need for the law to support the voluntary federal income tax system

Moroney v. United States (In re Mdroney), 352 F.3d 902, 906 (4th

Cir. 2003); ln re Hindenlang, 164 F.3d at 1033; In re Walsh, 260

B.R atl148. This court disagrees that departure fromthe text of
the statute is justified.

The drafters of the 1978 Bankruptcy Code recognized a tension
bet ween three constituencies: (1) taxing authorities, who nust be
given a reasonable time to collect taxes, (2) general unsecured
creditors, who conpete with the taxing authorities for distributions
fromthe estate, and (3) the debtor, whose “fresh start” should not
be burdened with an excessive accunul ati on of past-due taxes. MWaugh

v. Internal Revenue Service (In re Waugh), 109 F.3d 489, 492 (8th

Cir. 1997) (citing S. Rep. No. 95-989, at 14 (1977)). Congress
chose to bal ance the interests of these three constituencies in the
manner in which it enacted Bankruptcy Code 8 507 and 8§ 523(a)(1).
As a result, income tax liabilities have priority and are

nondi schargeable to the extent provided in detail by the

formul ati ons of those statutes. In re Payne, 283 B.R at 721-22.

Bankruptcy courts may not disregard the text of § 523(a)(1)(B)

11
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nmerely because they believe Congress "did not adequately protect the

Interests of taxing authorities. See Badaracco v. Conmm ssioner of

| nternal Revenue, 464 U.S. 386, 398, 104 S.Ct. 756, 764

(1984) (“Courts are not authorized to rewite a statute because they
m ght deemits effects susceptible of inprovenent.”).

Congress contenplated that late-filing of tax returns woul d not
be sufficient in itself to bar dischargeability of tax debts. 11
US C 8§ 523(a)(1)(B)(ii). Filing a tax return prior to assessnent

is not made a condition of dischargeability. In re Nunez, 232 B. R

at 781-82; In re Savage, 218 B.R at 132; In re Payne, 306 B.R at

236-37; Inre Craw ey, 244 B.R at 126-27.

The word “return” is unanmbiguous. There should be little need
for a technical definition. However, the term should be construed
under bankruptcy law in a manner consistent with tax |aw. Because a
tax return is a creature of statute, the Tax Code should be the
primary source of guidance as to the requirenents for a return under
tax | aw and, thus, the meaning of the term under bankruptcy | aw.

See Mathis v. United States (In re Mathis), 249 B.R 324, 327 (S.D.

Fl a. 2000) (exam ning requirenments of return under Tax Code 8§
6020(a)) .

Al t hough neither the Bankruptcy Code nor the Tax Code provide a
formal definition of the term*“return,” the general requirenents of
an individual federal income tax return are found in Tax Code §

6011(a). Beard v. Conm ssioner of Internal Revenue, 82 T.C. 766,

774 (Tax Ct. 1984). That statute provides:

VWhen required by regul ations prescribed by the Secretary

12
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any person made |liable for any tax inposed by this title,

or with respect to the collection thereof, shall make a

return or statement according to the fornms and regul ati ons

prescri bed by the Secretary. Every person required to

make a return or statement shall include therein the

I nformation required by such forms or regul ations.
26 U.S.C. § 6011(a). The i nplementing regulations require a
t axpayer to make the return according to the prescribed forns and to
i nclude the information required by those forms. 26 C.F.R 8§
1.6011-1. Tax returns nust be signed under penalty of perjury. 26
U S.C. 8 6065. Tax Code 8§ 6012(a)(1l) defines when an incone tax
return is required. “Every individual having for the taxable year
gross income which equals or exceeds the exenption anpunt” shal
make a return. 26 U . S.C. § 6012(a)(1)(A).

In nost cases, there will be no question as to whether a debtor

has filed the appropriate formand provided the information required

by the form The case of Beard v. Conmi ssioner is an exanple of

when the issue arises under tax |law. The taxpayer in Beard had
del eted several captions on a Form 1040 and replaced themw th his
own | anguage. The court could not determ ne whether the form
contained sufficient information to calculate the tax liability.
Beard, 82 T.C. at 779. Moreover, the tanpered formreflected a
“conspi cuous protest against the paynent of tax.” It was not a
return in conformty with the requirenments of Tax Code § 6011(a).
Id.

The issue of whether a return has been filed may arise when the
t axpayer has altered the prescribed tax form as in Beard, or has

failed to verify the tax form or has failed to provide enough

13
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information to cal cul ate the tax. Sée Ledbetter v. Conm ssioner of

I nternal Revenue, 837 F.2d 708 (5th Cir. 1988) (taxpayers

obliterated “penalty of perjury” |anguage on form; Hess v. United

States, 785 F.Supp. 137, 139 (E.D. Wash. 1991) (taxpayer clainmed no
earned inconme and failed to identify source of incone, although
substantial tax had been withheld). The issue may al so ari se when
t he question is whether a filed tax form was adequate to trigger a

statute of limtations. See Germantown Trust Co. v. Conmm ssioner of

I nternal Revenue, 309 U S. 304, 60 S.Ct. 566 (1940) (taxpayer filed

fiduciary return, rather than corporate return, in good faith);

Zel |l erbach Paper Co. v. Helvering, 293 U S. 172, 55 S.Ct. 127 (1934)

(return filed by taxpayer triggered statute of |[imtations even
t hough return required anmendnment).

The tax question, at bottom is whether the taxpayer
sufficiently complied with the requirenments of 8 6011 to file the
prescribed formand to provide the information required by the form
“Substantial conpliance” is generally thought to be sufficient. |In

re Hi ndenlang, 164 F.3d at 1033 (citing Bittker & McMahon, Federal

I ncome Taxation of Individuals 8§ 40.1 (1988)). When the Beard test
is applicable, the intent prong of the test requires only a limted
inquiry as to the conpl eteness and accuracy of the filed tax form

In Wal sh v. United States (In re Walsh), 260 B.R. 142, 149

(Bankr. D. M nn. 2001), the court believed the result in Hindenl ang

was correct but recognized the limtations of the Beard test. Facts
simlar to those in the Beard case will not often arise in a

di schargeability proceeding. Mst tax returns are filed using the

14
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correct form and supplying the required information. See In re

Wal sh, 260 B.R. at 150. The court in Walsh avoided the Beard test
by focusing on another word in 8 523(a)(1)(B), “required.” The
court concluded that once the IRS has assessed tax liability, a
return is no longer required. 1d. at 150-51. This court disagrees.
Vhether a return is “required” should be construed in accordance
with the Tax Code. See 26 U.S.C. §8 6012(a)(1)(A (“every

i ndi vi dual having for the taxable year gross incone which equals or
exceeds the exenption ampbunt” shall naeke a return).

The Hi ndenl ang analysis is inconsistent with the principle of

statutory construction that the exceptions to discharge are to be

construed narromy. In re Crawey, 244 B.R at 127. The Sixth

Circuit expanded 8 523(a)(1)(B) by its m sapplication of the Beard
test. It views the intent elenent, whether the return represents an
honest and reasonable attenpt to satisfy the requirenments of the tax
|l aw, as permtting a broad inquiry into the entire course of conduct
of the debtor. As denonstrated by the Beard case itself, the test
is a narrow inquiry to determ ne whether the taxpayer has conplied
with Tax Code § 6011(a).

Congress provided for nondischargeability on the basis of bad

intent in 8 523(a)(1)(C). In re Payne, 283 B.R at 726; In re

Nunez, 232 B.R at 783. “[I1]t is inappropriate to inpose a
di fferent good- faith requirenment under non-bankruptcy |aw through

the fourth prong of the Beard test.” In re Payne, 283 B.R at 726.

The Nunez |ine of cases nore appropriately views the intent el enent

as a question of the debtor’s intent at the tinme of filing the tax

15
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form as evidenced on the face of the docunent itself. See, e.q.,

In re Nunez, 232 B.R at 783.

The Hi ndenl ang anal ysis further expands 8§ 523(a)(1)(B) in favor

of the governnent by finding that a Form 1040 filed post-petition

serves no tax purpose. Hindenlang, 164 F.3d at 1034-35. In Moironey

v. United States (In re Mdironey), 352 F.3d 902, 906 (4th Cr. 2003),

t he debtor pointed out that his post-assessnent returns had the tax
pur pose of establishing the tax liability, because the IRS accepted
the returns and abated tax. The Fourth Circuit viewed this as
irrel evant, because the inquiry is whether the debtor “nmade an
honest and reasonable effort to conply with the tax laws.” 1d.;

cf., lzzo v. United States (In re 1zzo), 287 B.R 158, 162 (Bankr.

E.D. Mch. 2002) (IRS acceptance of returns and reduction of tax
established that I RS consi dered them honest and reasonabl e attenpt

to conply with law). The “tax purpose prong” added by Hi ndenl ang

has created a per se timng rule under 8§ 523(a)(1)(B) that shifts

t he burden of proof to the debtor.

Deci sions follow ng the Hindenl ang approach assume that a tax
format sonme point will no longer qualify as a return because it is

untinmely. See In re Hindenlang, 164 F.3d at 1033. Under tax | aw,

sufficiency of a return, tinmeliness, and bad intent are separate
noti ons. The Tax Code contenplates that an untinely return nmay have
been filed | ate due to reasonabl e cause, willful neglect, or fraud.
See 26 U.S.C. 8 6651(a)(1) (requiring penalties for late-filed
returns); 26 U.S.C. 8 6651(f) (requiring increased penalties for

fraudulent failure to file). A late-filed return becones subject to

16
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penalties and interest. |t does not,” however, cease to be a return.

In Badaracco v. Commi ssioner of Internal Revenue, 464 U.S. 386, 104

S.Ct. 756 (1984), the taxpayers’ fraudulent intent did not make the
return a nullity for all purposes. The returns, although

fraudul ent, “appeared on their faces to constitute endeavors to
satisfy the law.” 1d., 464 U S. at 397, 104 S.Ct. at 764. See also

Hess v. United States, 785 F.Supp. at 138-39 (“If a purported return

contains financial data, even untrue financial data, which would

all ow for a conputation of tax, the docunent is a return.... The
return may be frivolous. It my be false. It may be fraudul ent.
But it is a return nonethel ess.”)

This court believes that the Hindenl ang reading of 8§

523(a) (1) (B) would lead to an absurd result. By reading into the

statute a requirenment that is not in the text, the Hindenlang |ine

of cases would find tax liabilities nondi schargeabl e regardl ess of
their age and regardl ess of the debtor’s subjective intent when the

tax returns were fil ed. In re Nunez, 232 B.R. at 781; |In re Savage,

218 B.R. at 132; In re Payne, 283 B.R at 725; In re Craw ey, 244

B.R at 127.

The parties agree that Colsen filed Fornms 1040 that were
regular in formand that supplied the information requested by the
forms. The IRS accepted them exam ned each of them as an audit
reconsi deration, and abated taxes and interest on the basis of the
i nformation provided in the filed docunents. The governnent’s
obj ection is based solely on the timng of the filing of the tax

f orns. Thus, the court finds as a matter of |aw that Col sen fil ed

17
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returns for the subject years within"the meaning of 8 523(a)(1)(B).

Because the governnent has identified no other basis for denying
di schargeability of the tax liability, the court concl udes that
judgment should enter for Col sen.

I T 1S ORDERED that the nmotion for summary judgment filed by the
United States is denied.

I T 1S FURTHER ORDERED t hat the income tax liability of
plaintiff Gary Wayne Col sen owed to the United States for tax years
1992, 1993, 1994, 1995 and 1996 is discharged.

SO ORDERED THI S 25t h DAY OF JUNE 2004.

LI S hmgnd =

WIlliamL. Ednonds, Bankruptcy Judge
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