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I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF | OMA

I N RE: )
) Chapter 7
GERALD J. SKILLEN )
)
)

Bankruptcy No. 03-00100

SHERYL SCHNI TTJER
Adversary No. 03-9118

Plaintiff,
VS.

GERALD J. SKILLEN

Def endant .

N N N N N N N N N

ORDER RE: OBJECTI ON TO DEBTOR S DI SCHARGE

The above-capti oned nmatter came on for trial on March 9,
2004 on Trustee Sheryl Schnittjer’s objection to Debtor Gerald
Skillen's discharge. Trustee appeared in person with Attorney
Bri an Fagan. Debtor appeared in person with Attorney Janice
McCool . After the presentation of evidence, the Court took
the matter under advisement. The tinme for filing briefs has
now passed and this matter is ready for resolution. This is a
core proceeding pursuant to 28 U S.C. 8 157(b)(2)(J).

STATEMENT OF THE CASE

Trustee objects to Debtor’s discharge under 11 U.S.C.
88 727(a)(4)(A) and 727(a)(2), asserting Debtor provided a
fal se oath or account, conceal ed assets, and transferred or
renoved assets. Debtor asserts that his actions were based
upon i nnocent m sunderstandi ngs and that he did not have the
requi site intent to support Trustee's allegations. In
addi tion, Debtor argues that the asset allegedly transferred
or renoved was not property of the Debtor or the bankruptcy
est at e.
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FI NDI NGS OF FACT

Debtor Gerald Skillen (“Debtor”) filed a Chapter 7
petition on January 13, 2003. Erin Enterprises, Inc. (“Erin
Enterprises”) was an |lowa S-corporation created on May 28,
1996. It published magazi nes as a marketing and advertising
firm Debtor was Erin Enterprises’ President and sol e board
menmber. While he was listed as the sole shareholder of Erin
Enterprises’ 10,000 shares, no stock certificates were ever
i ssued. Debtor disclosed no stock or interests in
i ncor porated businesses on his bankruptcy schedules. Debtor’s
fornmer residence was listed with the Iowa Secretary of State
as Erin Enterprises’ corporate office. After his dissolution
with his ex-wi fe, Debtor noved to an apartnent and operated
Erin Enterprises fromthat |ocation, although he did not
update the corporate address. Erin Enterprises’ sole asset
was a US Bank checking account (“US Bank account”).

In his statenment of financial affairs, Debtor indicated
that Erin Enterprises began operating on June 6, 1996, and
ceased operations in 2002. Debtor’s bankruptcy schedul e of
current income and enpl oynent, however, stated that Erin

Enterprises was still “in the process of closing.” In
response to subsequent interrogatories, Debtor adm tted that
business in Erin Enterprises’ nanme did not cease until My 3,
2003.

At the 8 341 neeting of creditors on February 18, 2003,
Trust ee asked Debtor whether he had a bank account. Based on
Debtor’s response under penalty of perjury that he did not
have a “personal account,” Trustee inquired further and first
di scovered the US Bank account.

On February 19, 2003, Trustee sent a letter to Debtor
instructing himthat funds in the US Bank account were “not to
be spent, transferred, or withdrawn.” Debtor testified that
he was out of town for a few days and received the letter
after he had already witten outstandi ng checks.

Even after those checks had cl eared, however, Debtor
continued to use the US Bank account for both personal and
busi ness expenses. \When Debtor filed bankruptcy on January
13, 2003, the US Bank account had a bal ance of $8,682.76. By
the February 18, 2003 8 341 neeting of creditors, the bal ance
had di m ni shed to roughly $2,850. On February 26, 2003, the
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account bal ance was $1,811.76. By May 21, 2003, only $12.24
remai ned. By July 31, 2003, the account was enpty.

In addition to paying corporate expenses out of the US
Bank account, Debtor also used it as his personal checking
account. Debtor wi thdrew cash and wote checks to pay his
rent, car paynents, insurance and taxes, utility and phone
bills, cable and DSL bills, personal medical expenses, and
credit card bills fromthe US Bank account. When questi oned
as to his continued use of the US Bank account for persona
expenses throughout his bankruptcy, Debtor stated that he had
no ot her checking account.

CONCLUSI ONS OF LAW

Plaintiff Trustee seeks denial of Debtor’s discharge

under 11 U.S.C. 88 727(a)(4)(A) and 727(a)(2). In an action
objecting to discharge, Trustee must prove each elenment by a
preponderance of the evidence. 1n re Sendecky, 283 B.R 760,

763 (B.A.P. 8th Cir. 2002)

Trustee alleges three counts of fraud: (1) Debtor nade a
false oath in his schedules and statenent of financi al
affairs; (2) Debtor concealed his stock ownership fromthe
Trustee; and (3) Debtor transferred or renoved noney fromthe
US Bank account post-petition.

§ 727(a)(4) (A): FALSE OATH OR ACCOUNT

A debtor who “knowi ngly and fraudulently, in or in
connection with the case . . . made a false oath or account”
may be denied a discharge. 11 U S.C. § 727(a)(4)(A). To
prove a false oath, Trustee nust show by a preponderance of
the evidence that (1) Debtor made a statenment under oath; (2)
that statenment was false; (3) Debtor knew the statenment was
fal se; (4) Debtor made the statement with fraudul ent intent;
and (5) the statenment related materially to the Debtor’s
bankruptcy case. 11 U.S.C. § 727(a)(4)(A); In re Tripp, 224
B.R 95, 97-98 (Bankr. N.D. lowa 1998).

The Eighth Circuit Bankruptcy Appell ate Panel has held
that “a debtor’s signatures, under penalty of perjury, on a
bankruptcy petition, schedules of assets and liabilities, and
the statenent of financial affairs are witten declarations
whi ch have the force and effect of oaths.” In re Bren, 303
B.R 610, 613 (B.A.P. 8th Cr. 2004). An om ssion
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“concern[ing] discovery of assets . . . or the existence and
di sposition of the debtor’s property” is material. Mertz v.
Rott, 955 F.2d 596, 598 (8th Cir. 1992). In return for the
fresh start of a discharge, Debtor has a duty to disclose any
and all interests he may have. Bren, 303 B.R at 614.

To deny Debtor’s discharge for nmaking a fal se oath,
Trustee nmust show that Debtor “knowi ngly and fraudul ently”
omtted his interest in Erin Enterprises and its accurate
operating dates from his bankruptcy schedules. As a debtor is
not likely to admt to fraudulent intent, the debtor’s course
of conduct and surroundi ng circunstances may establish actual

intent. 1n re Gray, 295 B.R 338, 344 (Bankr. WD. M. 2003).
| f Debtor does not provide a credible explanation for his
om ssion, fraudulent intent may be inferred. |In re Baldridge,

256 B. R 284, 291 (Bankr. E.D. Ark. 2000); In re Mech, No. 97-
9157S, slip op., at 4 (Bankr. N.D. lowa Mar. 2, 1999).

Section 727's denial of discharge, however, is construed
liberally in favor of the debtor, and consequently “courts are
of ten understanding of a single om ssion or error resulting
frominnocent mstake.” Bren, 303 B.R at 614; In re

El lingson, 63 B.R 271, 279 (Bankr. N.D. lowa 1986).

Debtor signed his petition and submtted his bankruptcy
schedul es and statenents as accurate under penalty of perjury.
Schedul e B12 specifically addresses stock ownership. Debtor
did not disclose his ownership of 10,000 shares of Erin
Enterprises. Debtor’s statenments concerning Erin Enterprises’
dat es of operation were also inconsistent. The bankruptcy
schedul es stated that Erin Enterprises ceased operations in
2002, but at the 8 341 neeting of creditors in February 2003,
Debtor stated that Erin Enterprises was still in the process
of closing. Thereafter, Debtor adnmtted to continuing
business in Erin Enterprises’ nanme until My 3, 2003. In these
respects, Debtor’s schedul es and statenent of financial
affairs were fal se.

Debtor’s failure to disclose his stock ownership and the
operation of Erin Enterprises affected Trustee’'s investigation
of Debtor’s property available for creditors. Debtor clains
that the inconsistencies in his bankruptcy schedul es were
acci dental, not fraudulent. Debtor testified that his non-

di scl osure “was an oversight.” Although Debtor is |listed as
sol e sharehol der of Erin Enterprises, no stock certificates
were ever issued. Debtor testified that this led himto
bel i eve he did not actually own any stock in Erin Enterprises.
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Debtor also testified that Erin Enterprises was “dormant” for
a short period of tinme and | ater began operations again before
ceasi ng operations on May 3, 2003.

VWil e m sunderstanding is no excuse for non-discl osure,
Debtor’ s candi dness about Erin Enterprises and the US Bank
account during Trustee’'s exam nation coupled with the fact
that Erin Enterprises was nentioned in his bankruptcy
schedul es | ends credence to Debtor’s explanation for the
om ssion. Trustee has not denonstrated by a preponderance of
the evidence that Debtor had a fraudul ent intent under
8§ 727(a)(4)(A.

§ 727(a)(2): FRAUDULENT CONCEALMENT, TRANSFER
OR REMOVAL OF ASSETS

Section 727(a)(2) states that:

(a) The court shall grant the debtor a discharge, unless-—

(2) the debtor, with intent to hinder, delay, or defraud
: an officer of the estate charged with custody of
property under this title, has transferred, renoved,

or conceal ed .

(A) property of the debtor, within one year before the
date of the filing of the petition; or

(B) property of the estate, after the date of filing of
the petition.

11 U.S.C. § 727(a)(2).
FRAUDULENT CONCEALMENT OF ASSETS

Under 8 727(a)(2), Trustee nust prove by a preponderance
of the evidence that (1) Debtor conceal ed his ownership of
Erin Enterprises stock; (2) the stock was property of the
bankruptcy estate; (3) Debtor conceal ed the stock either
wi thin one year of filing bankruptcy or at any tine post-
petition; and (4) Debtor concealed the stock with the intent
to hinder, delay, or defraud Trustee. 11 U.S.C. 8§ 727(a)(2).



Case 03-09118 Doc 24 Filed 03/26/04 Entered 03/29/04 09:53:03 Desc Main
Document  Page 6 of 8

The om ssion of information from Debtor’s bankruptcy
schedul es may constitute a conceal nent. Baldridge, 256 B.R
at 291. As in Trustee's false oath allegation, however, the
el ement at issue is whether Debtor had the requisite intent.
Circunstantial evidence may be used to show fraudul ent intent.
In re Lanbert, 280 B.R 463, 466 (Bankr. WD. M. 2002).

In this case, the circunstantial evidence analyzed to
determ ne the issue of fraudulent intent is identical to that
relied upon to analyze the false oath allegation. For the
reasons di scussed above in connection with Trustee's claimfor
fal se oath, the Court concludes Trustee has not proven by a
preponderance of the evidence that Debtor’s om ssion of the
stock from his bankruptcy schedul es was a fraudul ent
conceal ment under 8§ 727(a)(2).

FRAUDULENT TRANSFER OR REMOVAL OF ASSETS

Under 11 U.S.C. § 727(a)(2), denial of discharge is
warranted if Trustee proves by a preponderance of the evidence
t hat Debtor transferred or renoved property of Debtor or of
the estate post-petition with the intent to hinder, delay, or
defraud Trustee. 11 U S.C. §8 727(a)(2). The elenents at
i ssue are ownership of the US Bank account and Debtor’s
i ntent.

Debt or argues that the US Bank account was a corporate
account. As corporate property, Debtor clains that the US
Bank account cannot be reached by his creditors or the
bankruptcy estate. Trustee argues that the extent to which
Debt or comm ngl ed his personal and business financial affairs
warrants a reverse piercing of the corporate veil.

Piercing the corporate veil is a question of state law in
the Eighth Circuit. Stoebner v. Lingenfelter, 115 F.3d 576,
579 (8th Cir. 1997). Although sharehol ders generally do not
own corporate property such as the US Bank account, “the
corporate device cannot in all cases insulate the owners from
personal liability.” Briggs Transp. Co. v. Starr Sales Co.,
262 N. W 2d 805, 810 (lowa 1978). lowa |law permts veil
pi erci ng when:

(1) the corporation is undercapitalized; (2) it |acks

separate books; (3) its finances are not kept separate
fromindividual finances, or individual obligations are
paid by the corporation; (4) the corporation is used to
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promote fraud or illegality; (5) corporate formalities
are not followed; or (6) the corporation is a nere sham

In re Marriage of Ballstaedt, 606 N. W2d 345, 349 (1owa 2000)
(enmphasi s added). \While veil piercing typically creates
individual liability for corporate debts, in this case reverse
piercing is appropriate “to show the individual behind the
corporation received value which can be attached by the
individual's creditors.” Stoebner, 115 F.3d at 579.

As with providing fal se oaths and conceal nent of assets,
Debtor’s intent to hinder Trustee may be inferred fromhis
course of conduct and fromcircunmstantial evidence. See,
e.qg., Lanbert, 280 B.R 463; Mech, No. 97-9157S, slip op. at

5. |If Debtor does not provide a credible and sufficient
expl anation for his failure to obey Trustee s instructions not
to draw down the US Bank account, intent nay be inferred. See

Bal dri dge, 256 B.R at 292.

The US Bank account was extensively intertw ned with
Debtor’s individual finances. Debtor treated his corporate
and personal finances as one and the sane. He not only drew
cash fromthe US Bank account, but also paid his rent, car
paynments, insurance and taxes, utility and phone bills, cable
and DSL bills, personal nedical expenses, and credit card
bills fromthe US Bank account. By Debtor’s own adm ssion,
the US Bank account was his sole checking account and he used
it to pay for personal expenses. Although Debtor eventually
opened a personal checking account, he did so only after the
US Bank account had been conpletely drained.

For these reasons, it is appropriate to disregard the
corporate entity. The US Bank account is property of the
bankruptcy estate and accessible to creditors.

The US Bank account had a positive bal ance of $8,682.76
at the petition date and of about $2,850 at the tine of the
8 341 neeting of creditors. Debtor received Trustee’'s
February 19, 2003 letter instructing himnot to spend noney
fromthe US Bank account. Debtor admts that he continued to
make wi t hdrawal s fromthe US Bank account until the bal ance
reached $0 in July 2003 despite having received Trustee’'s
instructions. As an expl anation, Debtor states that he had no
ot her personal checking account. This is an insufficient
expl anation for ignoring Trustee s explicit instructions and
continuing to dimnish an asset of the estate.

7



Case 03-09118 Doc 24 Filed 03/26/04 Entered 03/29/04 09:53:03 Desc Main
Document  Page 8 of 8

CONCLUSI ON

While Trustee failed to prove intent under the fal se oath
and conceal ment of stock allegations, Trustee has proved by a
preponderance of the evidence that Debtor transferred or
renmoved property of the estate post-petition with fraudul ent
intent. \While denial of discharge is a serious renedy, only
“deserving debtors receive a ‘fresh start.”” Bren, 303 B.R
at 614. Debtor’s blatant, unexplained disregard for Trustee’'s
clear instructions denonstrates a fraudul ent renoval or
transfer of assets warranting denial of discharge.

VWHEREFORE, Trustee’s conplaint to deny Debtor Gerald
Skillen's discharge is GRANTED.

FURTHER, Debtor Gerald Skillen s discharge is denied
under 8 727(a)(2).

SO ORDERED this 26th day of March, 2004.

/Mﬁ/ﬁ%

PAUL J. KILBURG
Chi ef Bankruptcy Judge
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