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UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF | OMA

STEVEN RONALD FI SHER

| N RE: )
) Chapter 7
STEVEN RONALD FI SHER, )
) Bankruptcy No. 03-00811
Debt or . )
)
)
FI RST NATI ONAL BANK )
OF OVAHA, )
) Adversary No. 03-9121
Plaintiff, )
)
VS. )
)
)
)
)

Def endant .

ORDER RE COMPLAI NT SEEKI NG EXCEPTI ON TO DI SCHARGE

This matter cane before the undersigned on February 24,
2004. Plaintiff First National Bank of Omaha was represented
by attorney Ryan Tang. Debtor Steven Fisher appeared with
attorney M chael Mol |l man. After hearing evidence and
argunments of counsel, the Court took the matter under
advi senment. This is a core proceedi ng pursuant to 28 U. S.C.
8§ 157(b)(2)(1).

STATEMENT OF THE CASE

The Bank seeks to except its claimfrom discharge under
8§ 523(a)(2)(A). It asserts Debtor nmade charges to a credit
card account with no intent to repay. Debtor asserts when he
made the charges he intended to repay.

FI NDI NGS OF FACT

Debtor filed his bankruptcy petition on March 12, 2003,
including the Bank as a creditor on his schedul es. Debtor had
a credit card account with the Bank. Prior to the Novenber
2002 statenent his account was in good standing with a bal ance
of $3,992.53 and a credit limt of $25,000. The Novenber 1,
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2002 statenment shows charges and cash advances, nostly rel ated
to ganbling. During that billing period, new transactions
total ed $9, 343. 10 and the new bal ance increased to $13,732. 74,
i ncludi ng finance charges. Debtor subsequently made a charge
of $304.22 in Novermber and $15.00 in Decenber. He al so made
payments of $225 in Novenber and $221 on January 2, 2003. The
total amount due by the end of March 2003, including finance
charges and | ate fees, was $14,533.70. The Bank seeks to
except from di scharge indebtedness of $9,662.23 and requests a
j udgnent agai nst Debtor in that amount plus interest and
costs.

The parties stipulate that the Bank was justified in its
reliance upon Debtor’s representation of intent and ability to
repay. Debtor testified that he nade the charges with every
intent to pay the Bank back. The Bank argues that the
circunmst ances indicate Debtor nade the charges with no intent
to repay.

Debtor testified regardi ng when he approached Attorney
Mol Il man to prepare his bankruptcy petition. He paid M.
Mol Il man’s fees with a check dated January 14, 2003. He was
unsure what date he nmet with M. MlImn in his office. The
Court finds Debtor wote M. Ml Ilmn a check in January and
met with himin his office one tine on a date within 30 days
prior to filing the petition on March 12, 2003.

Prior to Septenmber 2001, Debtor and his w fe, Georgena
Fisher, were teamdrivers for CRST, a sem -truck conmpany. At
that time, Ms. Fisher broke her hip and was off work for
seven nmonths. Debtor took three nonths unpaid famly nedica
| eave to help care for his wife in October, Novenmber and
Decenmber 2001. Prior to that tine, Debtor and Ms. Fisher
each earned approxi mately $40, 000 per year. \While she was off
work, Ms. Fisher received workers conpensation benefits of
$577 per week.

Ms. Fisher returned to work in April 2002. By October
she was having major problenms with her hip and both her hands.
She had surgery in Novenber 2002 to renove hardware from her
broken hip. [In January 2003, she had doubl e carpal tunnel
surgery on her hands. During this time, Debtor again took
three nonths of unpaid famly nedical |eave to help care for
his wi fe between Novenmber 2002 and February 2003. Ms. Fisher
returned to work in March 2003 but continued to have
difficulty with her hands. By June 2003, she could no |onger
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drive. She is now off work and receiving worker’s
conpensati on benefits.

Ms. Fisher testified that before she injured her hip,
she and Debtor woul d ganbl e occasionally but not on a steady
basis. She indicated that her husband was a little out of
control with his ganbling for about one nonth, and noney was
tight for themthen. Debtor testified that he was hoping to
pay debts with ganbling winnings. He then realized that was a
m stake and quit. He testified that he and his wife had no
noney problens prior to Ms. Fisher’'s hip injury. He made
m ni mum paynents and al ways intended to pay off the credit
card debt. Debtor testified that this became inpossible
because the couple had |ost half their income. During the
time of their nmoney problens, Debtor and Ms. Fisher also took
withdrawals fromtheir 401(k) plans which they nmust pay back
on a weekly basis.

CONCLUSI ONS OF LAW

The Bank asserts its claimis nondi schargeabl e under
8 523(a)(2)(A). Section 523(a)(2)(A) excepts a debt from
di scharge if it is obtained by "false pretenses, a false
representation, or actual fraud."” The Bank nust satisfy five
el ements, by a preponderance of the evidence, before a debt
wi |l be excepted fromdischarge under 8 523(a)(2)(A). G.ogan
v. Garner, 498 U.S. 279, 290 (1991). The elenents are: (1)
the debtor made fal se representations; (2) the debtor knew the
representations were false at the time they were made; (3) the
debtor nmade the representations with the intention and purpose
of deceiving the creditor; (4) the creditor justifiably relied
on the representations, Field v. Mans, 516 U. S. 59, 72 (1995);
and (5) the creditor sustained the alleged injury as a
proxi mate result of the representations having been made. |n
re Van Horne, 823 F.2d 1285, 1287 (8th Cir. 1987). Exceptions
to discharge are narrowmy construed agai nst the objecting
creditor and liberally viewed in favor of the debtor. 1n re
Mller, 228 B.R. 237, 240 (Bankr. WD. M. 1998).

Most credit card cases turn on whether the debtor
nm srepresented the intent to repay and whether the creditor
justifiably relied on that representation. 1n re Meseck, 284
B.R 901, 906 (Bankr. N.D. lowa 2002). Debtor’s intent to
repay is the only issue in this case as the parties stipul ate
that the Bank justifiably relied under 8 523(a)(2)(A). The
use of a credit card constitutes an inplied representation to
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the card issuer that the cardhol der has the intention to pay
the charges incurred. 1n re Wiss, 139 B.R 928, 929 (Bankr.
D.S.D. 1992). The first three elenents of nondi schargeability
for fraud are net by showi ng that the debtor did not have the
intent to repay the credit card charges incurred. |n re

McVi cker, 234 B.R 732, 737 (Bankr. E.D. Ark. 1999).

"Because direct proof of intent (i.e., the debtor's state
of mnd) is nearly inpossible to obtain, the creditor my
present evidence of the surrounding circunmstances from which
intent may be inferred.” 1n re Men, 238 B.R 785, 790
(B.A.P. 8h Cir. 1999). Sonme of the circunstances courts
consider to determne intent include: (1) the length of tinme
bet ween the charges and the bankruptcy filing; (2) whether the
debtor consulted an attorney about filing bankruptcy before
t he debtor made the charges; (3) the nunmber of the charges
made; (4) the amount of the charges; (5) the financial
condition of the debtor at the time of the charges; (6)
whet her the charges exceed the limt on the account; (7)
whet her the debtor made nmultiple charges on one day; (8)
whet her the debtor was enpl oyed; (9) what the debtor's
prospects were for enploynent; (10) the debtor's financi al
sophi stication; (11) whether there was a sudden change in the
debtor's buying habits; and (12) whether the debtor purchased
| uxuries or necessities. Meseck, 284 B.R at 906-07. The
factors enunerated are nonexclusive; none is dispositive, nor
must a debtor's conduct satisfy a certain nunber in order to
prove fraudulent intent. 1n re Grause, 245 B.R 95, 101-02
(B.A.P. 8h Cir. 2000). Instead, the creditor must show that
on bal ance, the evidence supports a finding of fraudul ent
intent. 1d. at 102.

ANALYSI S

Based on the record presented, the Court concl udes the
Bank has failed to prove by a preponderance of the evidence
t hat Debtor did not have the intent to repay at the tine he
incurred the credit card charges. The rel evant charges
occurred in Septenmber 2002 and were nostly made at casi nos.
This was four to six nonths before Debtor contacted an
attorney to file for bankruptcy protection. The charges did
not cause Debtor to exceed the limt on his credit card
account. Debtor’s finances at the tine were tight, but he had
continued to nake nonthly paynents on the account. Debtor was
enpl oyed at the tine, as was his wife. Soon thereafter,
however, in Novenber 2002, Debtor took unpaid | eave for three
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nmonths to care for his wife after hip surgery in Novenmber 2002
and carpal tunnel surgery in January 2003.

Debtor admits that he nade a m stake in thinking he could
win at ganbling and get hinself out of debt that way. The
record shows he ganbl ed between Septenber 13 and Septenber 28,
2002, ringing up nore than $8, 000 of charges. Debtor
di sconti nued the ganbling at that tine. A few nonths |ater,
his wife required nore surgery and he went on unpaid | eave to
care for her. On this record, the Court cannot find that
Debtor did not have the intent to repay the credit card
charges at the tinme they were incurred. Thus, the Bank’s
request to except the debt from di scharge nmust be deni ed.

WHEREFORE, the Conpl ai nt Seeki ng Exception to Di scharge
Pursuant to 11 U. S.C. 8§ 523(a)(2)(A) is DEN ED.

FURTHER, the debt owed to the First National Bank of
Omaha i s di scharged.

SO ORDERED t his 1st day of March, 2004.

/Z_«////:ﬁéé@

PAUL J. KILBURG
CHI EF BANKRUPTCY JUDGE
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