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UNI TED STATES BANKRUPTCY COURT

FOR THE NORTHERN DI STRI CT OF | OMA
WESTERN DI VI SI ON

I N RE:
STEPHAN OLSON Chapter 7
Debt or . Bankruptcy No. 03-04787S

| NTEGRATED PRACTI CE MANAGEMENT, | NC.

Plaintiff
V. Adversary No. 04-9051S
STEPHAN OLSON

Def endant .

ORDER RE COMPLAI NT

The matter before the court is final trial of the plaintiff’s
conplaint to determ ne the dischargeability of debt owed to it by
Stephan O son. Trial was held January 25-27, 2005 in Sioux City.
Attorney Jeana L. Goosmann represented the plaintiff, Integrated
Practi ce Managenent, Inc. (“Integrated”). Attorney WI| L. Forker
represented defendant Stephan O son. This is a core proceeding

pursuant to 28 U.S.C. 8§ 157(b)(2)(I).

El NDI NGS OF FACT

St ephan O son, age 42, resides in Correctionville. In about
the m d-1990s, he was enpl oyed by Hoffman Agency as an insurance
representative. In about 1999 he fornmed Castle Rock Devel opnent,
L.L.C. as its sole nenber and manager. The business was invol ved
in real estate devel opnent and construction. Castle Rock’s first

proj ect was the River Valley housing devel opnment in
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Correctionville. The project was planned in two phases. The

conpl eted project was to have approximtely sixty lots. The first
phase was begun, and four or five houses have been built.

In late 1999 or early 2000, O son and Castle Rock were
involved in the building of a medical clinic in Correctionville.
The clinic was built for Third Rock Leasing, L.L.C. Castle Rock
owned 80% of Third Rock and O son was a nmenber of Third Rock
Several other people invested in the clinic. St. Luke' s Medi cal
Center operated the clinic. In 2002, Third Rock sold the clinic
to St. Luke's for approximtely $600,000. The clinic has since
cl osed, and the building is being used as a church.

In 2000 Castle Rock al so built Naps Al abama Bar beque, a
restaurant owned by Tri Nic, L.L.C. O son was the sole nenber and
manager of Tri Nic. In 2003, Tri N c filed a Chapter 11
bankruptcy petition. The case was converted to Chapter 7 later
that year. Castle Rock ceased operations in 2004.

I ntegrated Practice Managenent is the nmanagenent conpany of
Multi Care Physicians Goup, a clinic that offers care by a
chiropractor, a medical doctor, a physical therapist and a massage
therapist. Dr. Scott Sneller is a doctor of chiropractic. He is
co-owner of the Multi Care clinic and president of Integrated.

The Multi Care clinic is |located on Stadium Drive in Sioux
City. Dr. Sneller formerly practiced at a clinic on South
Lakeport Drive in an office that offered only chiropractic
services. Sonetinme in 2001, Dr. Sneller decided that he would

like to build a new clinic. He was operating at capacity at his
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clinic on Lakeport and needed a larger building. He wanted to own

the building rather than |ease it from soneone el se. He wanted
al so to change his business froma chiropractic office to a clinic
of fering additional health services.

In the fall of 2001, Dr. Sneller nmet O son. O son managed
Naps Al abama Bar beque and Dr. Sneller was a custoner of the
restaurant. Dr. Sneller spoke with O son about his plans to build
a newclinic. He told Ason that he wanted to expand his
practice, needed nore room and would be hiring a new
chiropractor. O son represented hinself as the ideal person to
manage t he project.

O son told Dr. Sneller of his construction experience with
the River Valley housing devel opnent, the Naps restaurant
bui I ding, and the Correctionville nmedical clinic. O son stated
that his experience with the Correctionville clinic, in
particul ar, would be an asset in building Dr. Sneller’s clinic.
O son said he had access to workers who had built the
Correctionville clinic, and their experience would nake
construction of Dr. Sneller’s clinic nore efficient. O son said
he was tal king with Mercy Medical Center about doing another
clinic. Dr. Sneller would have to decide quickly whether to hire
him O son said, or he mght get tied up with a new job.

O son’s duties as project manager woul d include biddi ng out
the construction jobs conpetitively. O son would coordinate the
wor kers and keep the project on schedule. He would review

i nvoi ces from subcontractors to ensure that Dr. Sneller was
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staying within budget and was not being over-billed for the work.

Sonmetime in Novenmber 2001, O son took Dr. Sneller to
Correctionville in the evening and gave himan after-hours tour of
the clinic. Oson had with hima few sheets of architectura
drawi ngs, including a floor plan and el evation views. The latter
drawi ngs showed what the outside of the building would | ook |ike
on each side. O son represented to Dr. Sneller that he owned the
full set of blueprints and that the plans were those he had used
in construction of the Correctionville clinic. O son told Dr.
Sneller that it would take from $50,000 to $100, 000 in
architectural fees to design “fromscratch” the type of nedica
buil ding that Dr. Sneller wanted to have built. O son represented
that Dr. Sneller would be able to use the full set of blueprints
for his clinic, saving a significant sum of nmoney. O son said the
only necessary changes would be to the inside walls, which would
cost Dr. Sneller “next to nothing” in architectural fees.

A full set of blueprints consists of several sheets. A floor
plan is a drawing of the basic |ayout of the roonms in a building.
A floor plan shows where the walls and the openings in the walls
for doors and wi ndows are |ocated . A set of blueprints would
contain a separate sheet for each conponent of the construction of
the building, such as electrical work and plunmbing. O her sheets
show such itens as the sizes of doors, locations of I|ight
fixtures, and types of finishes to be used on the walls, floors
and ceilings in each room The full set of plans includes

exterior and interior views.
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Dr. Sneller agreed to hire O son for the project. O son

drafted a “Project Manager Agreenent” between |Integrated and
Castl e Rock Devel opnent. Dr. Sneller reviewed the contract
docunent with famly nmenbers and negotiated with O son for sone
changes in the contract. The parties executed the contract on
Novenber 28, 2001

The agreenent described the project as foll ows:

Castle Rock will act as project manager for the

construction [sic] a 7000 square foot building to be

built in Sioux City, Wodbury County, |owa pursuant to

the specifications, architectural draw ngs, or other
docunentation in a good and wor kmanl i ke manner

satisfactory to Integrated. . . . All architectura
drawi ngs, specifications and ot her docunentation shall
be supplied by Integrated. Castle Rock will supervise

and arrange for the necessary | abor, equipnment, tools

and materials needed to construction [sic] the building

and for |andscaping. The work will be constructed in

conformance with these plans and specifications.
Exhi bit 1.

The contract provided that construction would begin Decenber
15, 2001 and would be conpleted no later than May 1, 2002. The
conpl etion date was inportant to Dr. Sneller, because the |ease on
his clinic on Lakeport Drive was to expire on April 30, 2002. The
owner wanted to sell the building and wanted the property vacat ed.
Dr. Sneller communicated the inportance of the conpletion date to
O son, and O son assured Dr. Sneller that he would be able to neet
thi s deadline.

Under the ternms of the contract, Castle Rock was solely

responsi bl e for the supervision of construction of the clinic.

I ntegrated agreed to pay for all construction costs, including
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| abor and materials. Castle Rock agreed to provide liability

i nsurance for the work site until conpletion of the project.

At about the sane tine the parties entered into the
agreenent, O son provided Dr. Sneller with an item zed esti mate of
the total cost of the project. The estimate allocated $327, 735. 00
for purchase and devel opnment of land. Wth the addition of
$483,792. 71 for building costs, $418,719.42 for project managenent
fees and $20, 000 for architectural prints, the total project cost
was estimated at $1, 250, 247. 13.

After the wal k-through of the Correctionville clinic, Dr.
Sneller told O son that his Multi Care clinic would need sone
| arger roons. An added section was sketched into the floor plan
of the Correctionville clinic. See Exhibit 29, pages 2-3. d son
represented to Dr. Sneller that the budgeted figure for
architectural prints was a high estimate. O son said the noney
woul d cover the plans for the added section and any change orders.

The project manager contract document initially provided that
Castl e Rock would receive a fee of 30% of the total project cost.
The estinmate of project costs included an item for project
managenent fees. Dr. Sneller interpreted the contract to nmean
that Castle Rock would receive a 30% fee on top of the line item
anopunt for its project nmanagenent fees. Dr. Sneller negotiated a
change in the contract. A handwitten notation was added to the
docunent stating that “contractor gets 36.56% of project cost as
determ ned by bill invoice.” The change was based on Dr.

Snel l er’s understanding that the total “project cost” would not
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i nclude the project manager’s fee. r. Sneller estimated that,

with this change, the project would cost $120 per square foot.
The revised estimted total cost was $1, 235, 805. 13.

The contract docunment initially provided that 50 per cent of
t he project manager fee was payabl e upon the execution of the
docunent. O son agreed to accept paynent of the first half of the
fee upon the commencenent of activity on the building site. O son
said he needed a large portion of his fee up front in order to
initiate work on the project. O son represented that one use of
t he noney would be to “float” bills, such as equi pment rental.
Dr. Sneller wote a check to Castle Rock for $152, 000 on Decemnber
19, 2001. d son deposited the check into his Naps restaurant bank
account. None of the nmobney was used for the clinic project.

O son took Dr. Sneller to several |ocations to view possible
sites for the clinic. O son told Dr. Sneller that the
requi rements for design and construction of buildings were nore
stringent in the city of Sioux City than in other areas. { son
encouraged Dr. Sneller to |l ook at |ocations outside the city
limts of Sioux City in order to reduce building costs.

Dr. Sneller |ocated the Stadium Drive site on which the Milti
Care clinic was eventually built. He negotiated directly with the
owner for a price of $134,000. The price included the cost of
earthwork to prepare the site. Four or five feet of dirt was
brought to the site and was conpacted. The site preparation was
conpl eted before Dr. Sneller paid the purchase price and obtai ned

a deed. He signed the purchase agreenent Decenber 18, 2001.
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Addi tional dirt work was perforimed by Goldsmth & Sons in

early January 2002. d son arranged for Goldsmth to build up the
site with an 18-inch pad of soil so that rain would run away from
the building. The cost of this work was $3, 000.

On about Decenber 27, 2001, Dan Mbos Construction Co.
provided O son with an estimate for concrete work for Dr.

Sneller’s clinic. The estimate included the follow ng itens:

Excavati on of footings $ 2,604.00
Concrete footing | abor & material 24" x 4

w/ f oam 12, 282. 00
Concrete footing | abor & material 24" x 4 2,574.00
top wall 12" x 6" w anchors 3,689.00

Exhibit 4. These itens total $21,149.00. “Excavation of
footings” nmeans to dig a trench below frost |level to prepare for
pouring the concrete footings.

Sometinme in Decenber, Dan Mos Construction Co. did
excavation for footings and poured concrete footings. After the
wor k was conmpl eted, O son tel ephoned Jeff Dahl of Mbos
Construction and asked Moos to elimnate the word “excavati on”
fromits estimate. In response, Mos Construction prepared
Exhi bit 52, an invoice in the amunt of $21, 149.00 dated Decenber
31, 2001, addressed to Stephan O son, 4229 S. Lakeport, Sioux
City. The invoice contained the followi ng itens:

Concrete footing | abor & material 24" x 4

w/ f oam $14, 062. 00
Concrete footing | abor & material 24" x 4 2,964. 00
top wall 12" x 6" w anchors 4,123. 00

The bottom of the docunent stated, “Please sign this estimate to

I ndi cate your approval.”
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Moos Construction prepared a nearly identical invoice dated

January 21, 2002. Exhibit 3, page 2.

O son prepared an invoice dated January 30, 2002 from Castle
Rock to Integrated in the amount of $41,655.00. The invoice
directed Integrated to nake its check payable to Castle Rock. The

i nvoi ce consi sted of these itens:

Concrete footings |abor & materials $21, 149. 00

Site excavation 18, 000. 00

Buil ding permt fee 2,608.00
Exhi bit 5.

Dr. Sneller paid the Moos Construction invoice directly to
Moos Construction on February 4, 2002. Larry Stinger, a
representative of Mdos, picked up the check and signed a lien
wai ver in Dr. Sneller’s office. On February 8, Stinger signed a
statenment that Mos Construction had done all the footings work,
i ncludi ng footing excavati on.

When Dr. Sneller received the invoice from Castle Rock, he
believed it contained items for which he had already paid. He
showed the invoice to Dal e McKi nney, architect for the project.
McKi nney advised Dr. Sneller that the charges for installing the
footi ngs were too high, based on the neasurenent of the footings
and the amount of footing excavation work that needed to be done.

Dr. Sneller confronted O son about the bill for excavation.
O son insisted that some of his “Correctionville boys” had done
the work. At trial O son testified that he had prepared the
i nvoi ce before the work was conpl eted, and he thought soneone

ot her than Mbos Constructi on had done the work. He said the
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i nvoi ce was a m st ake.

O son prepared another invoice from Castle Rock to
I ntegrated, dated February 14, 2002, in the amount of $17, 500.
The invoice consisted of these itens:

Equi pnent rental /backhoe, trencher,

ski dl oader, |azer site, etc. $6, 000. 00
Buil ding permt fee 2,500. 00
Payrol|l & payroll taxes paid 9, 000. 00

Exhibit 6. O son did not provide docunentation to explain these
charges, despite nunerous requests fromDr. Sneller. O son signed
a lien waiver dated February 8, 2002 for the anount of $17,500.
Exhi bit 54. There is no evidence, however, that Dr. Sneller paid
the invoice.

I n about late 1999, O son obtained architectural draw ngs for
a clinic that had been built in Mapleton. O son testified that he
obtai ned the plans froma Dr. Hesse, but the evidence did not
reveal Dr. Hesse’'s connection to the clinic or the specific
circunstances of O son’s acquisition of the plans. O son wanted
to use the plans for the clinic he was planning to build in
Correctionville. He tried to have copies of the plans nmade at
Sioux City Blueprint. He was told that the plans could not be
copi ed because they were owned by the architectural firm now known
as Cannon, Mbss, Brygger & Associ ates.

O son nmet with Jim Ruble and Ji m Brygger of the firm O son
told the architects that he liked the floor plan of the Mpleton
clinic and wanted to use it in the clinic he was planning to build

in Correctionville. Ruble and Brygger told himthat their design

10
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woul d have to be nodified before O son could use it. They

expl ained that the clinic was designed for a particular client,
and that the design could not be used directly in another

building. Ruble testified that controls over the copying of

bl ueprints are matters of safety concerns, ethical conduct toward
the previous client, and protection of the architect’s copyrighted
interest in the work.

O son expressed his intention to omt part of the Mapleton
clinic design in the design for his building in Correctionville.
Ruble’s firm mde a proposal to nmake the nodifications for O son
for approximately $30,000. This amount was nore than O son wanted
to spend.

O son then took the Mapleton clinic blueprints to W
Gerking, a draftsman. O son asked Gerking to make changes to the
pl ans for use in the Correctionville clinic. O wson led Gerking to
believe that O son's firmowned the prints. Gerking was initially
reluctant to make the changes, because he was aware of copyright
| aw. Gerking was persuaded that he would not be “plagiarizing”

t he draw ngs, because he woul d be maki ng substantial changes to
the plans. O son paid Gerking $500.00 to do the draw ngs.

Sone tine after making the drawi ngs for O son, Gerking was
contacted by an attorney for the Cannon, Mss, Brygger firm The
firmclainmed that Gerking’s use of the Mapleton clinic blueprints
was an infringement of its rights in the prints. GCerking
testified that the firminitially sought to inmpose on hima

$20, 000 “fine.” The matter was resolved without a | awsuit.
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Dal e McKinney is an architect with InVision Architecture.

McKi nney first nmet O son when MKinney was asked by St. Luke's to
do sone work at the Correctionville clinic. O son |ater asked
McKi nney to be the design architect for Dr. Sneller’s clinic. In
| ate 2001, McKinney made a verbal agreenent with O son to do the
work for $20,000. A witten agreenent, using an American
Institute of Architects form was entered into on January 11,
2002. The agreed conpensation for the architect’s services was a
l ump sum of $32,000. Exhibit 28, Article 1.5.1. O son was
desi gnated “constructi on manager” in the contract docunent.
McKi nney testified that under an Al A contract, the architect owns
the architectural plans for a project, unless otherw se specified.
When he first net with MKinney about the Sioux City project,
O son brought two pages of drawings with him See Exhibit 29,
pages 2, 3. (O son testified that these two pages were the work he
had paid WI| Gerking to do. MKinney understood from O son that
t he drawi ngs were based on plans for a building in Ida Gove and
that WI Gerking had nodified the plans for use in constructing
the clinic in Correctionville. O son hoped to use the sanme plans
for the clinic in Sioux City. MKinney was | ed to believe that
O son owned the plans. He later |earned that another architect
was i nvolved in the design of the plans.
The architectural work began with the two pages provided by
O son, a floor plan and a sketch of part of the floor plan drawn
to a different scale. MKinney's firmused these drawings to

produce a full set of architectural drawi ngs to be used in the
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bi ddi ng and buil di ng processes. The architectural work required

much input fromDr. Sneller as the owner. MKinney stated that
conmuni cati on was acconplished nore efficiently by dealing
directly with Dr. Sneller, rather than going through O son. He
believed O son’s invol venent del ayed the project.

O son told Dr. Sneller that he had taken a full set of
bl ueprints to the architect to make changes to the floor plan. In
a letter dated January 8, 2002, O son again represented to Dr.
Sneller that his clinic would be based on the architectural
drawi ngs used in the Correctionville clinic. Exhibit 10.

On February 26, 2002, Dr. Sneller discovered that another
architect was involved with the architectural draw ngs that he had
been shown by O son. He believed O son was using “plagiarized”
drawi ngs. Dr. Sneller asked InVision to redesign his clinic. He
did not explain to MKinney why he wanted the changes. The
| ocati ons of footings and entryways were changed. The buil di ng
shape was changed from an L-shape to a squared-off shape.
Architectural fees for the project ultimtely total ed
approxi mately $62, 000.

Dr. Sneller believed Ason had lied to himand could no
| onger be trusted. On March 1, 2002, Dr. Sneller fired O son from
the job. Dr. Sneller hired his father, Elner Sneller, to act as
proj ect manager and paid him $50,000. Elnmer Sneller has worked
for many years as an electrical contractor

Dr. Sneller hired Liberty Contractors as general contractor

for the project. Liberty began working on the project in April

13
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2002. The clinic was not conpleteduntil October 2002. The owner

of the clinic at Dr. Sneller’s fornmer location allowed himto stay
upon the condition of signing a six-nmonth | ease at the rate of

$4, 000 per month. Dr. Sneller estimated that the delay in being
able to nove to the new clinic caused himto | ose net revenue of
$31, 000 per nonth.

The cost of conpleting the new clinic exceeded the initial
estimate by $130,500. Dr. Sneller obtained additional financing
by putting a second nortgage on his hone.

Integrated filed an action against O son and Castle Rock in
the lowa District Court for Wodbury County, Case No. LACV124688.
On Cctober 21, 2003, Integrated obtained default judgnment agai nst
t he defendants for $1, 964,500, an anount that included an award of
$1.5 million for punitive damges. O son filed an individual

Chapter 7 petition on December 22, 2003.

DI SCUSSI ON

I ntegrated argues that its claimshould be excepted from
O son’s discharge under 11 U . S.C. 88 523(a)(2)(A) and 523(a)(6).?
I ntegrated bears the burden of proving nondi schargeability by a

preponderance of the evidence. G&Gogan v. Garner, 111 S.C. 654

(1991) .

! Integrated pleaded a claimunder 11 U S.C. § 523(a)(4),
relating to debt for fraud or defalcation while acting in a
fiduciary capacity, enbezzlenment, or |larceny. The court does not
believe that Integrated proved the elements of 8§ 523(a)(4) and
concludes that Integrated has abandoned this claim

14
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Secti on 523(a)(2)(A)

Section 523(a)(2)(A) of the Bankruptcy Code excepts from a
debtor’s di scharge any debt for “npney, property, services, or an
extension, renewal, or refinancing of credit, to the extent
obtained, by . . . false pretenses, a false representation, or
actual fraud . . . .” To prove its claimunder 8 523(a)(2)(A),

I ntegrated nust show t hat -

1. The debtor made a false representation.

2. The debtor knew the representation was false at the
time it was made.

3. The representation was deliberately nmade for the

pur pose of deceiving the creditor.

4. The creditor justifiably relied on the
representation.

5. The creditor sustained the alleged | oss as the

proxi mate result of the representation having been made.

Burt v. Maurer (In re Maurer), 256 B.R 495, 500 (B.A.P. 8th Cir.

2000) .

Integrated clainms O son made the follow ng fal se
representations: that O son had expertise in construction, that
O son owned the blueprints shown to Dr. Sneller in Novenber 2001,
that Dr. Sneller could use the full set of blueprints, that this
use woul d save Dr. Sneller tens of thousands of dollars in
architectural fees, that the construction of the clinic would be
performed in a good and wor kmanl i ke manner, that O son would
review i nvoices to ensure the project was staying wthin budget
and that work was being properly billed, and that O son would
conpl ete the project on schedul e.

O son may have “puffed” his qualifications, but he had in

15
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fact constructed the Correctionville clinic and the Naps

restaurant. Dr. Sneller visited both buildings and saw t hem bei ng
occupi ed as going concerns. Integrated has not shown that O son
fal sely represented having the expertise to construct the Milti
Care clinic.

Nor has Integrated shown that any of O son’s representations
were knowi ngly false when he prom sed to construct the clinic in a
wor kmanl i ke manner, to review the invoices, and to conplete the
project on time. O son had a financial incentive to conplete the
clinic to the satisfaction of Integrated. There was no evidence
t hat the schedul ed conpl eti on date was unreasonable or that O son
knew when he signed the contract that he would not conplete the
project by May 1.

O son submtted two invoices to be paid to Castle Rock, one
purporting to be for footings and excavation and the other for
equi pnmrent rental and payroll. Exhibits 5, 6. O son testified
that the first invoice was a m stake. This explanation was not
credible. O son offered no explanation as to the second invoi ce.
The court finds that O son presented the invoices, know ng they
were false, in order to deceive Dr. Sneller and to obtain paynment
for expenses that were not incurred. The evidence shows, however,
that Dr. Sneller did not pay either invoice. Therefore, O son
obt ai ned nothing and Dr. Snell er sustained no damages as the
proxi mate result of the false invoices.

During the tour of the Correctionville clinic in Novenber

2001, O son showed Dr. Sneller a few sheets of architectural

16
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drawi ngs. He represented that the drawi ngs were his property,

that he would give Dr. Sneller access to the full set of draw ngs,
and that there would be a nomi nal cost to nmodify the draw ngs for
use in the Multi Care clinic. He told Dr. Sneller that use of the
drawi ngs woul d save tens of thousands of dollars in project costs.
These representations were false and O son knew they were false.

Al t hough it is unnecessary to this decision to identify
preci sely the architectural draw ngs shown to Dr. Sneller during
the tour of the Correctionville clinic, the court finds they were
sonet hing nore than the two pages prepared by draftsman W
Gerking. A reasonable inference is that the drawi ngs were those
prepared by the Cannon, Mss architectural firmfor the Mapleton
clinic. O son had possession of the Mapleton clinic draw ngs.

The only evidence that O son acquired other draw ngs prior to
Novenber 2001 was the testinony relating to Gerking's work. Even
assum ng the drawi ngs were not those for the Mapleton clinic, the
court finds that O son nisrepresented the manner in which existing
architectural draw ngs would be used to construct the Multi Care
clinic.

O son knew from his di scussions with Jim Rubl e that
architects retain a controlling interest in their drawings. Ruble
had explained to O son that an architect may not copy one client’s
design for use in another client’s building. O son knew the use of
architect’s drawings in the manner he was proposing to Dr. Sneller
woul d be unethical, if not in violation of copyright |aw.

O son al so knew that nodification of the existing draw ngs

17
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for use in another building would involve a substantial cost, in

addition to the costs for design changes and change orders. When
he budgeted $20,000 for architectural prints, O son represented
this amunt was a high estimte of what woul d be needed to pay for
t he design of an added section and future change orders. Although
he had taken only two pages of draw ngs to architect MKinney,

O son told Dr. Sneller that he had given the architect a full set
of bl ueprints.

O son nade this series of m srepresentations regarding the
architectural drawings in order to deceive Dr. Sneller. O son
made fal se statenents regarding his rights in the drawings in
order to induce Dr. Sneller to enter into the project managenent
agreenment for the Multi Care clinic. O son nade other false
statenents to conceal the manner in which the clinic was actually
bei ng designed and to cover up his prior false statenents.

There was no evidence that Dr. Sneller had reason to believe
O son’s representations regarding the architectural draw ngs were
fal se. The court concludes that Dr. Sneller justifiably relied on
t hese representations to his detrinment.

The m srepresentations were material to the contract. See

City of OGtumva v. Poole, 687 N.W2d 266, 269 (lowa 2004)

(elements to rescind contract based on fraudul ent inducenent).

Dr. Sneller was |led to believe he would save costs and gain
efficiency by use of the architectural drawings. He fired O son
fromthe project when he came to believe that another architect’s

wor k was involved in the design of the drawings. The court
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concl udes O son obt ai ned $152 000 from Dr. Sneller by fraud.

O son’s debt should be held nondi schargeable to this extent.

Dr. Sneller clains that he suffered further damages as a
result of Oson’s fraud. Costs for the entire project exceeded
the initial estimte by $130,500, including $42,000 in additional
architectural fees. Dr. Sneller paid his father $50,000 to assune
the role of project nmanager. The clinic was not conpleted until
Oct ober 2002. Dr. Sneller paid $24,000 to | ease his old prem ses
for six nonths until he could nove. He estimated a |oss of
profits of $186, 000 because of the delay in conpleting the new
clinic ($31,000 x six nonths).

None of these consequential damages are ampunts of noney t hat
O son obtained by fraud. Nor can it be said that these damages
were proxi mately caused by fraud. Under the original contract,
Dr. Sneller would have been obligated to pay O son the bal ance of
hi s project manager fee, approxi mately another $152,000. Dr.
Sneller hired his father to manage the project. The evidence
showed that the architectural firmlInVision also assuned sonme of
the duties that O son would have performed. Dr. Sneller was not
damaged by having to pay the fee instead to those who took over
t he j ob.

Architectural fees also increased because Dr. Sneller made
t he decision to make maj or changes to the design. |nVision was
hired to design the clinic based on a floor plan, and it was being
paid to make substantial changes to the plan. The evidence did

not show that InVision s use of the plans woul d have been
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unet hical, nmuch less in violation of copyright law. Dr. Sneller

made the decision to request changes in the plans, w thout
consul ti ng anyone and wi thout telling Dale MKinney why he was
doing it. The additional fees were breach of contract damages, at

nost. Such damages are di schargeable. See Sandak v. Dobrayel (In

re Dobrayel), 287 B.R 3, 24-25 (Bankr. S.D.N. Y. 2002)

(di stingui shing between debts for noney obtained by fraud and
damages resulting fromdebtor’'s failure to performthe contract).

The additional costs for | ease paynents and the clained | oss
of profits were caused by the delay in conpleting the Multi Care
clinic. The delay, in turn, was likely caused by a number of
things. Changes were made to the design. Wather may have been a
factor. Even if the court assunes the delay was caused by O son’s
conduct, the | ease paynents and |ost profits are danmages for
breach of contract. The court nmakes the sane conclusion as to the
anount by which the project went over budget. The damages are not
excepted fromthe discharge by 8 523(a)(2)(A).

Section 523(a)(2)(A) of the Bankruptcy Code excepts *any
debt” for noney to the extent obtained by fraud. The Suprenme

Court in Cohen v. de la Cruz, 118 S.Ct. 1212 (1998), explained the

scope of damages made nondi schargeabl e under this statute. In

Cohen v. de la Cruz, debtor owned several residential properties

in the vicinity of Hoboken, New Jersey. Debtor violated the |oca
rent control ordinance, and the rent control adm nistrator
determ ned that he had charged $31,382.50 in excess rents. \Wen

debtor filed a Chapter 7 petition, the tenants filed an adversary
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proceedi ng under 8 523(a)(2)(A). Plaintiffs requested a

determ nation that the debt was nondi schargeable for fraud. They
al so requested an award of treble damages, attorney’s fees and
costs pursuant to a New Jersey statute. The bankruptcy court
ruled in plaintiffs’ favor; the district court and Court of
Appeals for the Third Circuit affirned.

On appeal to the Supreme Court, the debtor argued that the
trebl e damage award did not constitute noney which he had
“obtai ned” by fraud. The Court affirnmed, holding that 8§
523(a)(2)(A) “prevents the discharge of all liability arising from
fraud.” 1d. at 1215. The phrase “to the extent obtained by” does
not limt the debt excepted from discharge to the value of the
noney the debtor obtained by fraud. 1d. at 1217. The statutory
damages arose out of debtor’s fraudul ent conduct. Therefore, the
trebl e danages were within the scope of the exception, even though
they were in the formof punitive damages.

In the case now before the court, Integrated seeks to have
all its damages hel d nondi schargeable. As discussed above, sone
of Integrated’ s danages were for breach of contract and were not
proxi mately caused by fraud. The state court judgnent to the
extent of those danages will not be excepted fromthe discharge.
The award of punitive damages, however, is attributable at |east
in part to Oson’s fraud. The court will assume that the state
court took into account the total anount of conpensatory danmages

in fixing the ampunt of punitive damages. See G een v. Paw inski

(In re Pawlinski), 170 B.R 380 (Bankr. N.D. Ill. 1994) (hol ding
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attorney fees and punitive danages nondi schargeable in sane

proportion of entire award as conpensatory damages held
nondi schar geabl e) .

The court concludes that conpensatory damages of $152, 000
shoul d be excepted from A son’s discharge. This amunt is
approxi mately 33 percent of the total award for conpensatory
damages. Thirty-three percent of the awards for attorney fees
($10,500) and punitive damages ($1,500,000) is $498, 465. The

court will find this anmpbunt nondi schargeabl e as well.

Section 523(a)(6)

Section 523(a)(6) of the Bankruptcy Code excepts froma
debtor’s di scharge any debt for “willful and malicious injury.”
This court recently outlined the definition of this phrase.

“WIlIlful” means deliberate or intentional. The injury,
not just the act causing injury, nust be intended. To
be malicious, the debtor’s conduct nust be targeted at
the creditor in the sense that conduct is certain, or
al nost certain, to cause harm The conduct nust “be
nore cul pable than that which is in reckless disregard
of creditors’ econom c interests and expectancies, as
di stingui shed fromnere |egal rights. Moreover,

know edge that |legal rights are being violated is
insufficient to establish malice, absent sonme additi onal
‘aggravated circunstances’ . . . .7

First Federal Bank v. Milder (In re Miulder), 306 B.R 265, 270

(Bankr. N.D. lowa 2004) (quoting Barclays American/Business

Credit, Inc. v. lLong (In re Long), 774 F.2d 875 (8th Cir. 1985),

and citing Johnson v. Logue (In re Logue), 294 B.R 59 (B.A P. 8th

Cir. 2003)); see also Geiger v. Kawaauhau (In re Geiger), 113 F.3d

848 (8th Cir. 1997), aff'd, 118 S.Ct. 974 (1998).
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I ntegrated argues that O son used fraudul ently obtained

architectural draw ngs and nmade m srepresentati ons, know ng that
hi s conduct woul d cause financial harmto Integrated. The court
makes no conclusion as to how O son acquired the draw ngs he
showed to Dr. Sneller during the tour of the Correctionville
clinic. O son s inproper use of the drawings was in his

m srepresentations to Dr. Sneller. Thus, Integrated all eges as
cul pabl e conduct under § 523(a)(6) the sanme conduct conpl ai ned of
inits claimunder 8 523(a)(2)(A).

Integrated’s position is that O son's fraud also constitutes
willful and malicious injury. It contends that its claimunder §
523(a)(6) entitles it to a determ nation that its entire state
court judgnment is nondi schargeable.

The creditor in Berkson v. Gulevsky (In re Gul evsky), 362

F.3d 961 (7th Cir. 2004), nmade a simlar argunent. |In that case,
the debtor orally m srepresented his financial condition, inducing
the creditor to advance $100, 000 on his behalf. The debtor never
repaid the noney, and the creditor obtained judgnment for the sum
After the debtor filed a bankruptcy petition, the creditor filed
an adversary proceeding under 11 U. S.C. 88 523(a)(2)(B) and
523(a)(6). The bankruptcy court dism ssed the conplaint for
failure to state a claimand the district court affirmed.

The Seventh Circuit affirmed. The court was gui ded by two
principles of statutory construction. “Exceptions to discharge
are to be construed narrowy, and the subsections of 8 523 shoul d

not be construed to make ot hers superfluous.” 1n re Gulevsky, 362
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F.3d at 963 (citing In re Geiger, 1I8 S.Ct. at 977). Cul evsky’'s

conduct was not actionable under § 523(a)(2)(B), because his
statements were not in witing. The circuit court agreed with the
| ower courts that allow ng the creditor to proceed under 8§
523(a)(6) “would render the witing requirenment of § 523(a)(2)(B)
superfluous.” 1d. at 963. The court recognized that fraud is an
intentional tort and that 8§ 523(a)(6) excepts many intentional

tort clainms fromdischarge. [d. However, the court rejected the
notion that all debts procured by fraud are clains for willful and
malicious injury. 1d. at 964.

This court agrees with the Seventh Circuit’s anal ysis.
Moreover, Integrated has failed to prove malice under the
st andards applicable in the Eighth Circuit. The claimunder §
523(a) (6) should be dism ssed.

I T 1S ORDERED that the judgnent arising in the lowa District
Court for Wbodbury County, Case No. LACV124688, in favor of
I ntegrated Practi ce Managenent and agai nst Stephan O son is
nondi schargeabl e to the extent of $650,465 pursuant to 11 U S.C. §
523(a)(2)(A).

IT IS FURTHER ORDERED t hat the clains of Integrated Practice
Managenment agai nst Stephan O son pursuant to 11 U S.C. 88
523(a)(4) and 523(a)(6) are dism ssed. Judgnent shall enter
accordingly.

DATED AND ENTERED: April 21, 2005

LI 2 pmgnd =

WIlliamL. Ednonds, Bankruptcy Judge
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